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VoL, XLIX: 





Pledging Bank’s Assets as Security for Deposits 


A national bank has no power to pledge jts assets as 
security for the deposits of private persons or corporations. 
This is the holding of the United States Circuit Court of 
Appeal (Third Circuit, Pennsylvania) in the case of Balti- 
more & Ohio Railroad Company v. Smith, 56 Fed. Rep. 
(2d) 799. 

The Federal statutes do not expressly prohibit the giving 
of such security but the court holds that the practice is for- 
bidden by the policy of the law. 

Furthermore Congress has, by statutory enactment, re- 
quired that certain public deposits be secured and has author- 
ized national banks to secure deposits of the “public money 
of a state or any political subdivision thereof.” These acts 
evince an intention on the part of Congress to withhold the 
power to give security for private deposits. 

In this case the Baltimore & Ohio Company had upwards 
of $42,000 on deposit with a national bank in Connellsville, 
Pennsylvania. The deposit was secured by bonds deposited 
with a Pittsburgh bank as trustee. The Connellsville bank 
failed and the receiver instituted this action to enjoin the 
Pittsburgh bank from selling the bonds for the benefit of 
the railroad company. 

In affirming a decree in favor of the receiver the Circuit 
Court, in an opinion written by Judge Davis, said: 




























Does a national bank have power to pledge its property to secure 
a deposit of a private depositor? 

Admittedly it has no express power, and if it has any implied 
power, it must be found in paragraph 7 of section 5136 of the 
Revised Statutes of the United States, (12 USCA § 24 [7]), which 
reads as follows: ‘Seventh. To exercise by its board of directors, 
or duly authorized officers or agents, subject to law, all such inci- 
dental powers as shall be necessary to carry on the business of 
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banking; by discounting and negotiating promissory notes, drafts, 
bills of exchange, and other evidences of debt; by receiving deposits ; 
by buying and selling exchange, coin, and bullion; by loaning money 
on personal security; and by obtaining, issuing, and circulating 
notes according to the provisions of this chapter.” 

Power is thus given to conduct a banking business and all inci- 
dental power necessary to carry it on. First National Bank of 
Charlotte v. National Exchange Bank of Baltimore, 92 U. S. 122, 
23 L. Ed. 679; Aldrich v. Chemical National Bank, 176 U. S. 618, 
20 S. Ct. 498, 44 L. Ed. 611. Implicit power must be found, if at 
all, in the words, “all such incidental powers as shall be necessary 
to carry on the business of banking.” The final question comes to 
this: Is the power to pledge a bank’s property to secure private 
deposits necessary to carry on the business of banking? 

There is no evidence showing that it is necessary. On the other 
hand, inference is fairly reasonable that thousands of successful 
banks have never exercised such power. It cannot be concluded from 
the evidence that the exercise of such power is necessary in order 
to carry on the business of banking successfully. 

It is admitted that whenever the Comptroller was asked for an 
opinion as to the power of national banks to pledge collateral to 
secure private deposits, in every instance, he has disapproved of 
such pledges and held that, in his opinion, national banks do not 
have the power. Such uniform and long-continued interpretation 
and practice of an act by the department charged with administer- 
ing it has great weight and is persuasive as to its correct construc- 
tion. Corsicana National Bank v. Johnson, 251 U. S. 68, 40 S. Ct. 
82, 64 L. Ed. 141; Kern River Co. v. United States, 257 U. S. 147, 
42 S. Ct. 60, 66 L. Ed. 175; First National Bank in St. Louis v. 
State of Missouri, 263 U. S. 640, 44 S. Ct. 213, 68 L. Ed. 486. 

The National Banking Act of 1864 (13 Stat. 113, § 45 [12 
USCA § 90 and note]) authorized the Secretary of the Treasury 
to designate national banks as “depositories of public money,” but 
provided that he “shall require the associations thus designated to 
give satisfactory security, by the deposit of United States bonds and 
otherwise, for the safe-keeping and prompt payment of the public 
money deposited with them.” 

The next act authorizing national banks to pledge assets to 
secure deposits was in 1910 when Congress passed the Postal Savings 
Act (36 Stat. 816, § 9 [89 USCA § '759]), which permitted 
deposits of postal savings funds in banks, but provided that the 
administrative officers “shall take from such banks” security to 
insure the safety and prompt payment of such deposits. 

In 1916 the National Banking Act (section 50) was amended 
(12 USCA § 192) so as to authorize the Comptroller of the Cur- 
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rency to permit the deposit of money by receivers of insolvent 
national banks in state or national banks, but provided that they 
should require the deposit of “United States bonds or other satis- 
factory securities” for the safe-keeping and prompt payment of 
such deposits. 

Again in 1930, section 45 of the National Banking Act was 
amended (12 USCA § 90) by the addition of the following: “Any 
association may, upon the deposit with it of public money of a State 
or any political subdivision thereof, give security for the safe-keeping 
and prompt payment of the money so deposited, of the same kind as 
is authorized by the law of the State in which such association is 
located in the case of other banking institutions in the State.” 

These acts, together with three other acts—one in 1911 (36 Stat. 
1070, § 17 [25 USCA § 156]) regarding the deposit of Indian 
moneys, one in 1917 (40 Stat. 291, § 8 [381 USCA § 771]) with 
regard to the deposit of moneys received from the sale of United 
States bonds, and one in 1918 (25 USCA § 162) providing for the 
deposit of certain Indian funds in banks to be designated by the 
Secretary of the Interior—permit the deposit of public money in 
national banks, but in each case require the funds to be secured. 

A national bank has only the power expressly given to it and 
such incidental powers as are necessary to carry on the business 
of the powers expressly given. In none of these acts is any mention 
whatever made of the power to pledge assets to secure private 
deposits. If Congress had intended to give such power to national 
banks, it would have expressly indicated such intention. The fact 
that it did authorize national banks to pledge their property to 
secure public deposits, but was silent as to private deposits, clearly 
indicates that it did not intend to give that power in the case of 
private deposits. 

The reports of the Senate and House committees, on the amend- 
ment of 1930 to the Banking Act, show that Congress intended to 
deny that power to national banks in the case of private deposits: 

“In Senate Report No. 67, 71st Cong. 2nd Sess., the committee 
based its favorable report upon a letter from the Attorney General 
of Minnesota, reading in part as follows: ‘The United States district 
court for this district has held that it may not thus pledge its assets 
to secure private deposits and the trend of authority generally seems 
to be to the effect that a bank may not in any case pledge its assets 
to secure a deposit unless authorized by law so to do. The national 
banks of this State have pledged with the State and the various 
subdivisions thereof millions of dollars in Government and other 
bonds as security for public deposits. They are anxious to be 
permitted to do so, and we are willing that they should. Under the 
law as it now stands we may be taking a chance in accepting such 
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pledges from the national banks, and we should like to have the 
chance removed by legislation in Congress which will specifically 
authorize such pledges by national banks.’ ” 

“From House Report No. 1657, 71st Cong. 2d Sess., it appears 
that the committee reported favorably upon the bill (S. 486) because 
of a request from the Acting Secretary of the Treasury, reading 
in part as follows: ‘While the office of the Comptroller of the 
Currency has consistently taken the position that national banks 
have the right to give security for the safe-keeping and prompt 
payment of public moneys of the State or political subdivision thereof 
deposited with such national banking associations, several recent 
decisions have thrown some doubt on this question with the result 
that in some States the State banks may secure the public deposits, 
but the officers of the State are in doubt about depositing with the 
national banks in the absence of any specific law by Congress on 
the subject. It would be extremely helpful, therefore, if it is possible 
for your committee to report out, and the House pass, S. 486.’ ” 

The charter of a corporation is the measure of its powers, and 
the enumeration of those powers implies the exclusion of all others not 
fairly incidental. All contracts made beyond the scope of those 
powers are unlawful and void, and no action can be maintained 
upon them in the courts. Central Transportation Co. v. Pullman’s 
Palace Car Co., 139 U. S. 24, 48, 11 S. Ct. 478, 35 L. Ed. 55. 
The pledging of the assets of a national bank to secure a private 
deposit is not fairly incidental or necessary to carry on the business 
of banking. Such a contract is not only voidable but wholly void 
and of no legal effect. 

The appellant contends that if the bank did not have power 
to pledge its assets to secure the private deposit in question, the 
receiver cannot compel the return of the securities without paying 
the deposit balance. 

Courts have nothing to do with determining the policy which 
national banks should pursue. That is a question for the Comp- 
troller of the Currency and the banks themselves so long as that 
policy is not unlawful and does not offend against public policy. 
But when it is unlawful and contrary to public policy, then the 
courts have jurisdiction. It was entirely legal and proper for the 
railroad to deposit its money in the bank, but it and the bank went 
further and entered into an illegal agreement which resulted in an 
illegal act. The receiver repudiates this agreement and demands the 
return of the securities. The railroad has called on the bank or the 
receiver for its deposit. This it has the right to have and to that 
extent the bank is its debtor, but in the meantime the bank has 
become insolvent and is unable to pay in full. Accordingly the rail- 
road must stand with, and not ahead of, the other depositors. All 
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must share alike. The railroad now stands just where it would have 
stood, had it continued as other depositors did and not required 
the bank to do an unlawful act which is null and void. The agree- 
ment and deposit of these securities are of no effect, just as though 
they did not exist. Therefore the railroad must now be accorded the 
same treatment as other depositors and share pro rata with them. 
It cannot now take advantage of the illegal agreement and thus 
accomplish exactly what Congress sought to prevent by withholding 
power from national banks to pledge their assets to secure private 
depositors. 

If a national bank has power to pledge its assets to secure the 
deposit of one private depositor without the knowledge of its other 
depositors, the mere possibility of the exercise of this favoritism and 
preference would breed distrust in depositors and lessen their 
number. The power conferred upon national banks should not be so 
interpreted as to authorize an injurious policy unless a fair con- 
struction of the language clearly requires it. 

It follows that the receiver has the right to disaffirm the contract 
and recover the pledged securities. 


A clear and carefully considered dissenting opinion by 


Judge Dickinson reads as follows: 


The ruling in this cause deeply affects banking practices and 
the conduct of banks of deposit. The subject of the ruling has 
evoked sharply contrasting views. The majority opinion gives one 
view, and it is thought not to be out of place to give the other. 
We apologize in advance for the length of this discussion. The 
broad question is. the right or privilege of a national bank to secure 
a private deposit by a pledge. 

1. It is a circumstance of some significance that the court below 
and this court, although in accord in the ruling made, differ over 
the grounds for the ruling. The trial judge, while doubting— 
perhaps more than doubting—the power of the bank to give such 
pledge, yet plants its denial of the right, not on the lack of power, 
but on the principle that the practice is condemned and forbidden 
by the policy of the law. This view he has expressed in as terse 
and compact phrase as could be penned. This court, on the other 
hand, plants the ruling, not on any condemnation of the practice— 
although evidently disapproving of it—buyt on the lack of power in 
a national bank to secure private deposits. We respectfully but 
firmly differ on both grounds and maintain: (1) That national 
banks possess the power, and that (2) the practice is not condemned 
by any policy of the law nor does it conflict with any principle of 
economics in general or of sound banking in particular. 
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2. First as to the power: There is a common starting point 
in the principle that as we are in search of a corporate power it 
must be found in the act creating the corporation. This court then 
follows with the proposition that if the power exists it is to be found 
in the grant of the power to do a banking business, including the 
implied power to do all things necessary to this end. It is just here 
that we part company with the majority of this court. If they are 
right in this proposition, we concede all the rest of the argument 
and accept the conclusion reached because it logically follows. We 
would not rest the power on one implied because necessary to the 
conduct of a banking business, because the power to receive deposits 
is not necessary to a banking business. This we not only admit but 
proclaim. The majority of the court has not been impressed as we 
are with a difference among banks. ‘There are banks and banks of 
deposit. ‘There may be, have been, and are, those engaged in the 
business which goes under the generic name of banking to whom the 
power to receive deposits has by law been denied. There may be, 
and are, corporate bodies empowered to do a banking business and 
yet from whom the power to receive deposits has been withheld. 
There are others upon whom the power to be banks of deposit or to 
receive deposits has been expressly in so many words conferred. 
We would plant the power in the instant case, not upon any implica- 
tion from the other power to do a banking business, but upon the 
express power granted to national banks to receive deposits. The 
act (12 USCA § 24) confers the general power to do a banking 
business (inter alia) “by receiving deposits.” Of course, no one 
would deny their power to receive deposits. How then can the 
power to agree on terms with any depositor be denied them? Here 
it will be noted how fundamental is the question of the source of 
the power. If it comes, if at all, as incidental to the power to do a 
banking business, we concede, as already conceded, that deposits are 
not necessary to the doing of a banking business. Banks are eager 
for deposits and of course the power to receive them, not because 
deposits are necessary to a banking business, but simply because 
deposits are the cheapest and hence to the banks the most profitable 
form of capital which they can employ if they can get them on terms 
favorable to the banks. Hence if the power to receive deposits is 
derived wholly and solely from the power to do a banking business, 
it logically follows, as the court has found and as we have conceded, 
that the power is not possessed. If, however, the power to receive 
deposits is expressly given (as it has been), then the only question 
is whether there is an implied power to agree with the depositor on 
terms. We will recur to the subject later, but we may interpolate 
here that there are many ways of attracting deposits. One is by 
assuring the safety of the deposit; another is by paying a more or 
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less high rate of interest. Can it be that the bank has power to do 
the one but not the other? So far as we can see into it, the bank 
must meet the depositors’ terms or do without the deposit. The 
power to agree upon terms is necessarily an incident of the power 
to receive. , 

3. Executive construction of the act: We are not as much 
impressed by the opinions of individual comptrollers as the majority 
of the court has been. We grant the rule of construction that when 
the executive has construed an act of Congress in order to carry 
it into effect that the courts will not lightly change the executive 
interpretation of the meaning of the act. It may be and usually 
is disrupting to so do. There has, however, been no such executive 
or administrative construction given to this act. The practice has 
of late grown up, and recent happenings in banking circles has 
doubtless furthered it for depositors, particularly those carrying 
large balances such as railroads, trustees for estates, and banking 
institutions to ask for and receive security for their deposits. Comp- 
trollers have known of this. Some of them have doubtless scolded; 
but they have permitted it, and one or two of them have publicly 
announced their disapproval of the practice. Actions speak louder 
than words. All disruption there may be, will result from the ruling 
that the banks are without the power to do this. 

4. Secured public deposits: There is at first sight something 
impressive in the comment that the law has expressly conferred the 
power to-secure deposits of public moneys, but that all these acts 
are silent respecting private deposits, and hence there is an implied 
denial of the power to secure the latter. It will readily be seen, 
however, that the rule of construction invoked cuts the other way. 
The original act although silent on the subject of the implied power 
to secure deposits forbids all such pledges by an insolvent bank. 
Does this not mean that solvent banks may make such pledges? 
Another thing to which we will recur later is that the law which 
authorized officials to deposit public moneys with the banks required 
them to exact security for all such deposits. The point made is 
that such security was required before any of the acts expressly 
conferring the power to give such security were passed. It is true 
that there are now acts which expressly confer authority to secure 
public deposits but none to secure private deposits. The genesis 
of such acts takes away all significance which they might otherwise 
have in respect to the question under discussion. Some official was 
concerned over the deposit of public moneys for which he was 
responsible. He asked for relief and Congress gave it to him without 
concerning itself with the effect of the legislation upon others. 
Legislatures not infrequently do this. Had these provisions been 
part of the original act which conferred the power, they would have 
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great significance. If, however (as we think is true), the original 
act gave the power, the question becomes, not whether the subsequent 
legislation confers it, but whether it takes away a power before 
given. We suppose no one would urge that it does. 

5. The policy of the law: This takes us into the domain of 
economics, a subject the limits of which are expansive and elastic. 
The practice said to be condemned as against the policy of the law 
is that of securing depositors. The first query aroused is how any 
act or practice can be one which the law condemns when it is the 
very act or practice which the law enjoins. The banking policy 
or practice of securing deposits may be wise or foolish, sound or 
unsound, good or bad. There may or may not be room for a differ- 
ence of opinion on the subject, but the policy or practice is the 
same whether the deposit secured is that of A or B. How can A 
insist that the bank secure his deposit and yet condemn the bank for 
doing something against the policy of the law if the deposit of 
B is likewise made secure? Does it change the situation any if A is 
an official or the moneys deposited by him are public moneys? We 
are not speaking of the power or wisdom of the Legislature in laying 
down one rule of policy for public deposits and another for private 
but of the wholly different question of whether the courts should 
condemn as against the policy of the law something which the law 
enjoins when its own interests are affected. It is easy to understand 
that any banking practice may in the judgment of the members 
of a court be condemned as unwise or even ruinous in its conse- 
quences, but can it for this reason be found to be illegal because 
against the policy of the law? Underlying this whole thought of 
illegality is an old, discarded, but still lingering concept of the 
relation of bank and depositor. The concept is of something which 
partakes of a trust relation. The moneys of the depositor are to 
be kept by the bank for him in the original package. Doubtless 
those could yet be found who would be startled by the information 
that the soundest and best managed banks invested the money of 
their depositors as if it were their own. The relation of bank and 
depositor is that of debtor and creditor. None the less it must 
not be forgotten that banks as debtors to their depositors belong 
to a umique class. They are the only debtors whose prosperity 
is directly measured by the volume of their deposit debts. The 
lamentations over the condition of debtors with which all literature, 
sacred and profane, is filled were not written.of banks or for bankers. 
Debtors rejoice when the sum of their debts is reduced, but no bank 
is heard to rejoice when its line of deposits declines. The reason is 
that from the banker’s point of view deposits are a form of capital 
and, as before stated, the cheapest form of capital they can employ. 
Many changes have come over banking practices. Bank managers 
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looked at one time chiefly to their stockholders for their capital. 
Banks were then conducted for the benefit of their stockholders 
to whom all profits went. In more recent years much the larger 
part of their capital is supplied by their depositors with whom 
profits are shared in the form of interest. The “capital” in the form 
commonly understood by that term is little more than a reserve to 
give the assurance of safety to depositors. Indeed, capital as such 
is no longer necessary and we have in fact banks of deposit which 
have no capital in the form of capital stock. ‘This change doubtless 
explains the phenomenon that in cases of bank failures there is a 
widespread sympathy expressed for depositors, but none is ever 
heard for the more unfortunate stockholder. This change has been 
brought about by the practice of paying interest. It began with 
long-time certificates of deposit which were not subject to check. 
It extended from certificate holders to depositors who kept substantial 
balances and from them to all depositors. Those, who are not yet 
much beyond middle age, can well remember how the then new 
policy of paying interest to depositors was deplored and opposed 
by conservative bankers. Some of them recently may have had 
the satisfaction of saying “I told you so.” This record is full of 
direful forebodings of what would befall banks if it became known 
that they secured the payment of deposits. It is the fashion to 
think of the action of depositors in terms of mob psychology. Into 
this we will not go, but if a large depositor (say a railroad com- 
pany) was solicited by a bank for its deposits and the bank was 
informed that the company had a rule to require security for its 
deposits or otherwise to be paid interest, what choice would a sound 
well-managed bank make? Would any depositor be alarmed if the 
bank chose to give security? There are a few truths which are self- 
evident. No bank volunteers to give security for any deposit. It is 
only done when the deposit cannot be had without it. It is usual to 
speak of depositors as subject to unreasoning alarms resulting in 
panics and consequent so-called “runs” followed by senseless hoarding. 
The plain truth is that banks are as prone to panics and hoarding 
as are depositors. The only difference is that the alarm of depositors 
may be unreasoning and unjustified, but the panic and hoarding of 
the banks is cool, deliberate, and indeed forced upon them. They 
cannot do otherwise. Another truth is that all are the victims of a 
vicious monetary system. We say “vicious” because it aggravates 
the evils which it should abate. The only reason we submit to it 
is that no one has yet come forward with a better system. In fat 
years, deposits are piled upon the banks and the moneys must be 
invested. When the lean years come, deposits decline and the banks 
are compelled to restrict their credits, to call in their loans, and 
sell their investment securities, thus increasing the “depression” by 
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throwing their customers’ securities upon an already sagging market. 
This means that buying is done upon a rising and selling upon a 
falling market. With respects to banking policies the managers 
of no bank have the wish to harm it, and any policy which is followed 
by the banks is quite as likely to be sound if left to the judgment 
of trained bankers as it is if dictated by the courts following any 
supposed policy of the law. 

A word should be added on behalf of the depositor. He may 
be the trustee of an estate holding moneys for which he and his 
sureties are responsible. Why should he be denied a protection which 
is granted to the custodian of public moneys? Surely neither the 
bank nor other depositors are harmed and may be benefited. Assume 
the case of such a trustee with a large deposit balance. He may 
have no need to withdraw his moneys but he may be alarmed. 
If secured, he will leave his moneys with the bank. If not secured, 
what may he do and with what consequences to the bank, to its 
stockholders, and its other depositors? 


XERERERERE RE 


Payment of Checks Signed by Corporation’s 
Secretary 


Where the promoters of a corporation open an account 
in the name of the corporation before the company is organ- 
ized, giving authority to the secretary of the corporation to 
draw checks against the account, and the arrangement is 
ratified by the corporation by a resolution passed after its 
organization, the bank will be protected as to any checks 
signed by the secretary which it has in the meantime paid 
in good faith. The corporation cannot ratify certain checks 
which were issued and used for the benefit of the corporation 
and repudiate others which were not used for corporate 
purposes. H. Horowitz, Inc., v. Weehawken Trust & Title 
Company, Supreme Court of New Jersey, 159 Atl. Rep. 384. 

The facts in this case and the legal principles applicable 
are set forth in the following paragraphs quoted from the 
court’s opinion: 


The following facts should be noted in their chronological order: 
On November 19, 1931, Harry Horowitz went to the defendant’s 
place of business with Anna Sobel, a promotor of and now the 
president and treasurer and principal stockholder of the plaintiff 
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corporation, and opened a checking account in the name of “H. Horo- 
witz, Inc.,” with the deposit of a certified check drawn by Anna 
Sobel on another bank. Harry Horowitz stated to the defendant’s 
treasurer, in the presence of Miss Sobel, that he was the secretary 
of “H. Horowitz, Inc.,” a corporation, and that he was the only 
one authorized to sign checks drawn on the account. The certificate 
of incorporation of “H. Horowitz, Inc.,” was not signed and executed 
until two days later on November 21, 1931, and filed in the office 
of the secretary of state on November 24, 1931. On November 24, 
1931, three checks were presented to the defendant by other banks 
where they had been deposited by the payees thereof. One was for 
$50, dated November 24, 1931, payable to Joseph A. Harnd and 
signed “H. Horowitz’; one for $50, dated November 24, 1931, 
payable to George Rothstein and signed “H Horowitz,” and one 
for $42, dated November 23, 1931, payable to James Orlando and 
signed “H. Horowitz.” As the three checks bore the individual 
signature of H. Horowitz and he had no personal account with the 
defendant, its treasurer directed the bookkeeper to write the words 
““H. Horowitz, Inc.” above the signature and the word “secretary” 
below, on each check and they were charged to the account which 
had been opened as aforesaid. 

On November 25, 1931, Mrs. H. Horowitz personally presented 
to the defendant a check for $150, payable to “cash” and signed “H. 
Horowitz.” Defendant’s bookkeeper, in the presence of Mr. Horo- 
witz, informed the defendant’s teller that there was no individual 
account and wrote “H. Horowitz, Inc.” above the signature, and 
Mr. Horowitz then individually indorsed the check and was paid the 
$150 in cash. On November 30, 1931, at about 12 o’clock noon, 
Mr. Horowitz personally presented another check for $1,500, pay- 
able to “cash” and signed “H. Horowitz.” At the direction of 
defendant’s teller, Mr. Horowitz added “Inc.” after the signature 
and again wrote his name “H. Horowitz” underneath, indorsed his 
name on the back, and was paid the $1,500 in cash. 

Afterwards on November 30, 1931, at 6.15 p. m., the defendant 
was served with a notice signed “H. Horowitz, Inc., by Anna Sobel, 
Incorporator,” which informed defendant that the plaintiff was 
incorporated November 23, 1931, that no organization meeting had 
been held as yet, and that defendant was not to honor any checks 
against the account which had been opened in the name of “H. Horo- 
witz, Inc.,” until further instructed by resolution of the company, 
and that the defendant would be held strictly accountable for any 
moneys on deposit in the name of “H. Horowitz, Inc.” Defendant’s 
affidavits allege that this was the first notice it had received that 
““H. Horowitz, Inc.,” had not as yet been fully organized and that 
Harry Horowitz was not its secretary and not authorized to sign 
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checks against the aforesaid account. All of the above-mentioned 
checks had already been charged against said account. 

On December 1, 1931, the organization meeting of the plaintiff 
corporation was held and its officers elected, and at this meeting a 
resolution was adopted ratifying and confirming the deposit pre- 
viously made by Harry Horowitz with the defendant, in opening an 
account in the name of “H Horowitz, Inc.,” and the issuance and 
payment of the first three checks hereinbefore mentioned in the 
following language: 

“Whereas, one Harry Horowitz has received the sum of $2000.00 
for stock subscribed in this company, and has deposited said sum of 
money with the Weehawken Trust and Title Company of Union City, 
in the name and to the credit of this company. 

“Be it therefore resolved that such deposit with the aforesaid 
bank to the credit of this company be and the same is hereby 
confirmed and ratified. 

“*Whereas it has brought to the knowledge of this company 
that the said Harry Horowitz has, without the authorization or 
consent of this company, issued checks upon the monies on deposit 
to the credit of this company in the Weehawken Trust and Title 
Company, amount which checks are: One to the order of George 
Rothstein in the sum of $50.00. One to the order of Joseph A. 
Harnd in the sum of $50.00. On to the order of James Orlando 
in the sum of $42.00. 

“Be it further resolved that the issuance of the aforementioned 
checks only, be and they are hereby ratified and confirmed and 
acquiesced in, but this ratification and confirmation shall not be 
construed or interpreted to be any ratification or confirmation of 
any authority or right on the part of said Harry Horowitz to draw 
upon the funds of this corporation.’ ” 

It is to be noted from what has already been said that, at 
the time the deposit contract was made of November 19, 1931, the 
plaintiff corporation was not in existence. By the great weight of 
authority, however, a contract made by the promoters of a corpora- 
tion before it was formed becomes the contract of the corporation, 
so that it is both entitled to the benefit thereof and liable thereon, 
if it expressly or impliedly ratifies and adopts the same after it 
comes into existence, provided it is a contract which the corporation 
has the power under its charter to make. 14 C. J. 257. Whether 
we call the act by which the corporation becomes bound upon such 
contracts a ratification or an adoption thereof, it is well settled 
that, by voluntarily accepting the benefits accruing thereunder, after 
full knowledge, and having full liberty to decline the same, the corpo- 
ration is regarded as adopting the contract cum onere (taking the 
burdens thereof with the benefits). Seacoast R. Co. v. Wood, 65 
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N. J. Eq. 530, 56 A. 337; 14 C. J. 259, 260; 17 A. L. R. 477, 
annotation. ‘This principle is but the adaptation of the well-recognized 
rule of the law of agency to the law of corporations that, where a 
principal has an election either to repudiate or to ratify an unauthor- 
ized act of an agent on his behalf, he cannot, without the consent of 
the other party to the transaction, ratify in part or repudiate in 
part, but must either repudiate or ratify the whole transaction. 
He cannot ratify that part which is beneficial to himself and reject 
the remainder, but with the benefits he must take the burden. Thus 
a principal cannot ratify a contract made for him by an agent 
without also ratifying and becoming bound by the terms and con- 
ditions, although unauthorized, upon which it was made, or without 
ratifying the representations and warranties, and all other instru- 
mentalities employed by the agent as an inducement to bring 
about the contract. 2 C. J. 481, 482; Bodine v. Berg, 82 N. J. 
Law 662, at page 669, 82 A. 901, 40 L. R. A. (N.S.)) 65, Ann. 
Cas. 1913D, 721. , 

So it must naturally follow, that, while a corporation may adopt 
a contract made by another in its name before its incorporation, 
nevertheless in so doing it cannot adopt a part thereof which may 
be beneficial or desirable and discard that which is not, without the 
consent of the other party to the contract. Even in those jurisdic- 
tions which look upon the act of the corporation in accepting such 
a contract, not as ratification thereof, because of the absence of 
agency, but rather as an adoption in the nature of a novation, 
or the making of a new contract by the corporation as of the 
date of the adoption, the ordinary rules of contract law must apply. 
14 C. J. pp. 262, 263, §§ 294, 296. Hence, if the acts of the 
promoters of a corporation in making a contract for it before its 
organization are to be considered in the nature of a proposal to 
the future corporation for a contract, so that a binding engagement 
with the corporation will arise when it accepts the same after it 
has been fully organized, such acceptance must naturally be of the 
whole contract, as otherwise there would be no meeting of the minds 
essential to a binding legal engagement. 14 C. J. p. 263, § 296. 

In the instant case it appears that the deposit in question was 
made and the account opened in the name of “H. Horowitz, Inc.,” 
upon the understanding that Harry Horowitz, who actually made 
the deposit, was secretary of “H. Horowitz, Inc.,” and that he alone 
was authorized to sign checks drawn on the account. These were 
the terms of the deposit contract. The money did not then belong 
to the present plaintiff, because it was not then in existence, and 
the deposit could not become the property of the plaintiff until 
accepted by ratification or adoption of the deposit contract., Hence 
when the plaintiff, after its organization, by the above-quoted resolu- 
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tion, provided “that such deposit with the aforesaid bank to the 
credit of this company be and the same is hereby confirmed and 
ratified,” it necessarily had to adopt all of the terms, conditions, 
and provisions of the deposit contract, as they existed up until that 
time. One of the terms was that Harry Horowitz alone had author- 
ity to sign checks drawn on the account, and that is the way the 
matter stood at the time the plaintiff attempted to take the benefits 
of such contract while disregarding its burden. Clearly the plain- 
tiff could not, as it attempted to do by the aforesaid resolution, 
adopt, ratify, or confirm the authority of Harry Horowitz to issue 
the first three checks drawn against the account, thereby taking the 
benefits of the deposit contract, and at the same time repudiate his 
authority to issue the last two checks which were presented for 
payment in accordance with the terms of the deposit contract as 
made by said Horowitz. 

It may be urged that each of the five checks drawn against this 
account constituted a different, separate, and distinct transaction, 
and that, therefore, the ratification, confirmation or adoption of 
Horowitz’ act in drawing one or more of them would not necessarily 
amount to a ratification or adoption of his acts with respect to the 
others. The difficulty with this suggestion is that it overlooks the 
fact that, in order to accept the benefits of any of these checks, the 
plaintiff must not only ratify or confirm the particular check, but 
also the deposit contract against which it was drawn, which contract 
was a single transaction, and its ratification or adoption carried 
with it all of the terms and conditions imposed when the account 
was opened, including the right of said Horowitz to sign checks 
drawn against the account. Naturally, under the foregoing rule, 
the plaintiff could not adopt the deposit contract where it might 
be beneficial so to do, and repudiate it where it would not, without 
the consent of the defendant bank. 


CERERERRLE 
Bank Cannot Agree to Repurchase Its Own Stock 


An agreement by a bank in selling shares of its stock 
that it will, at the option of the purchaser, repurchase the 
stock, is illegal and unenforceable. ‘The agreement to sell 
the shares is valid, but the agreement to repurchase is void. 
One who purchases bank stock under such an agreement be- 
comes a stockholder and, notwithstanding the agreement, he 
remains a stockholder as long as he owns the stock, and 
becomes subject to a stockholders’ statutory liability upon the 
failure of the bank. 
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The Appellate Division of the New York Supreme Court 
decided this point in the case of Norwalk v. Marcus (April, 
1982). 

In this case the plaintiffs alleged that the defendants, 
Marcus, Bankus Corporation, and the Bank of the United 
States, agreed that if the plaintiffs would purchase certain 
units of stock, each consisting of one share of the Bankus 
Corporation and one share of the Bank of United States 
stock, at the price of $198 per unit, the defendants Bernard 
K. Marcus, the Bank of United States and the Bankus Cor- 
poration would at any time within one year after the date 
of such purchase repurchase the said units at the afore- 
mentioned price of $198 per unit. In reliance upon such 
promises the plaintiffs, sometime in July, 1929, did purchase 
sixty units of said stock at the price of $198 per unit, and 
within one year of the date of the purchase “the plaintiffs 
duly tendered and offered to resell to the said Bernard F. 
Marcus, Bank of United States and Bankus Corporation the 
aforesaid sixty units of stock and demanded therefor the sum 
of $198 per unit,” but the defendants refused to repurchase 
the same and as a result the plaintiffs alleged they had been 
damaged in the sum of $11,880. 

The plaintiffs contended that the agreement to repurchase 
was merely a provision for the rescission of the contract and 
was, therefore, not illegal and that there was a failure of 
consideration (in that the defendants refused to carry out 
their contract to repurchase) entitling the plaintiffs to 
recover the amount paid. 

Under the rule stated above the court held that the plain- 
tiffs could not enforce the contract to repurchase the stock 
against the bank and, in the opinion rendered, wrote as 
follows: 


The respondent (Bank of United States) says that the alleged 
contract of the bank to repurchase shares of its own stock is un- 
enforcible. It is claimed that the repurchase by a bank of shares 
of its own capital stock is inherently vicious, and if permitted would 
deprive the creditors of the bank of the statutory security furnished 
by the assessment liability of stockholders upon the insolvency of 
the bank and would result, in effect, in an unauthorized reduction of 
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its “capital stock or permanent capital” which is carefully guarded 
from impairment by express provisions of the Banking Law. It is 
further contended that it would operate in many instances to impair 
the legal reserves of the bank and would weaken and impair or 
perhaps destroy the security of the depositors and creditors through 
what may be described as an investment in its own securities, which 
automatically become worthless upon the failure or insolvency of 
the bank. It is also argued that it would enable the board of 
directors and officers to repurchase and practically retire with the 
bank’s own funds sufficient of its capital stock to perpetuate their 
tenure and control and thus lead directly to minority management 
without check or restraint by a financially interested and diversified 
body of stockholders and directors. 

In dealing with stock corporations generally the Legislature has 
found it necessary in the interest of the public to declare invalid 
agreements by corporations to repurchase shares of their own stock 
except out of surplus (Topken, Loring & Schwartz, Inc., v. Schwartz, 
249 N. Y., 206; Cross v. Beguelin, 252 N. Y., 262). 

Recognition of a broader public interest in the financial soundness 
and stability of banking institutions is reflected in a sterner legisla- 
tive policy which prohibits a bank from using its assets, including 
surplus, in the purchase of its own stock, unless necessary to prevent 
a loss upon a debt previously contracted in good faith. 

Section 108, subdivision 6, of the Banking Law, provides in part: 

“Section 108. <A bank subject to the provisions of this article. 
6. Shall not make any loan or discount on the security of the shares 
of its own capital stock, or be the purchaser or holder of any such 
shares, unless such security or purchase shall be necessary to prevent 
loss upon a debt previously contracted in good faith. . . .” 

The absolute character of the prohibition is emphasized by 
the succeeding language of the same subdivision which provides: 
“. . . . and stock so purchased or acquired shall be sold at public 
or private sale, or otherwise disposed of, within six months from 
the time of its purchase or acquisition. . . .” 

Adequate supervision and publicity of operations of banking insti- 
tutions have long been the aim and the public policy of this state. 
The statute in question represents an effort in that direction. 
To uphold the transaction upon which this litigation is founded 
would largely reverse this policy and seriously augment the risks 
and dangers to the public inherent in the business of banking. 

The entire contract is not illegal. That part providing for the 
sale of stock to the plaintiff is valid and may be enforced. This 
proposition appears to have been passed upon in Hoover Steel Ball 
Co. v. Schaefer Ball Bearings Co. (90 N. J. Equity 164) ; Atwater v. 
Stromberg (75 Minn., 277); Knight v. Jeff Davis Banking Co. (31 
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Georgia Appeals, 440, 120 S. E., 696); Jackson v. Continental 
National Bank (16 Fed., 2d Series, 728). 

The most direct holding on the subject will be found in Hoover 
Steel Ball Co. v. Schaefer Ball Bearings Co. (supra). That case 
involved the sale of stock by a New York corporation under which 
the corporation agreed to repurchase the stock within one year at 
the option of the purchaser. A demand to repurchase and a refusal 
by the corporation was alleged. Upon the insolvency of the corpora- 
tion and the appointment of a receiver a claim was filed on the 
agreement to repurchase, and the refusal of the receiver to pay the 
claim was sustained on the authority of New York and New Jersey 
cases. 

At page 169 the court said: “We think this contract is of the 
class where the valid provisions may stand unaffected by the inva- 
lidity of another provision, and where the law leaves the parties pro- 
tanto where it finds them.” 

At page 168 of the same opinion the court said: “The claim on 
the part of the appellant that if such contract is unenforcible as 
against the corporation, the consideration has failed, and that the 
purchaser is entitled to be repaid the amount paid for the stock 
because it is unfair that the corporation should retain it, is answered 
by the Supreme Court of Michigan in McIntyre v. E. Bement’s Sons 
et al. (109 N. W. Rep., 47) in the following language: ‘But the 
promise of such a corporation to buy its own stock, if under any 
circumstances valid, must be considered as made and accepted with 
the understanding that the shareholder may not, in the face of 
insolvency of the company, change his relation from that of share- 
holder to that of creditor, escaping the responsibility of the one 
and receiving the benefits of the other’; and by the Circuit Court 
of Appeals for the Sixth Circuit in Allen v. Commercial National 
Bank of Michigan (supra) in the following language: ‘To hold 
that the contract with the corporation to repay is invalid, but that 
Allen may demand repayment because of the failure of the expected 
consideration, is to accomplish by indirection the forbidden result.’ ” 

The Court of Appeals in the case of Richards v. Wiener Co. 
(207 N. Y., 59) approved the language of Mr. Justice Scott of 
this court in the same case in 145 App. Div., 353, who, in holding 
such a contract enforcible, said: “The law will not presume, unless 
forced to do so, that a person intends to do an illegal act. It will 
not, therefore, presume that the parties intended to make an illegal 
contract. The contract itself, therefore, was perfectly legal subject 
to certain limitations upon its enforcibility. If when the time came 
defendant had a sufficient surplus the contract would be enforced. 
If it has not, the contract could not be enforced.”? While the above 
case refers to contracts made with corporations other than banking 
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institutions, nevertheless it is authority for the proposition that the 
part of such a contract which is legal may be enforced. 

In the case of Cross v. Beguelin (supra), a corporation and a 
stockholder had entered into an agreement under which the corpora- 
tion was to purchase the stock for a fixed price, the corporation 
became financially embarrassed and, instead of a surplus, showed 
a deficit, and the court held that the agreement was therefore unen- 
forcible as against the corporation. 

At page 265, the court said: “When made, the agreement with 
Ferdinand Cross was valid. Then a surplus existed. After the cor- 
poration became financially embarrassed and the surplus shrank to 
a deficit, the agreement became unenforceable as against the corpo- 
ration (Penal Law, sec. 664; Richards v. Wiener Co., 207 N. Y., 
59, 65; Topken, Loring & Schwartz, Inc., v. Schwartz, 249 N. Y., 
206; In re Fechheimer Fishel Co., 212 Fed. Rep., 357). The assets 
constitute a trust fund for creditors (Trotter v. Lisman, 209 N. Y., 
174; First Trust Co. v. Ill. Cent. RR., 256 Fed. Rep., 830). 
If plaintiff had pressed his claim against the corporation, it would 
have been bound to resist it.” 

Apart from the policy of the state of New York which forbids 
the repurchase of stock of corporations, except out of their surplus, 
we have the additional safeguard relating to banking corporations. 
The statutes relating to that subject are emphatic in prohibiting 
transactions which will in anywise impair the security which is sought 
to be given depositors and creditors. 

If contracts of the character here sought to be enforced were to 
be held valid, it would be difficult to ascertain who were the stock- 
holders at any given time. If the contracts under which they held 
their stock were enforcible or unenforcible at the option of the 
purchasers of the stock, a condition might arise which would destroy 
the protection given by statute to creditors of a banking institution. 

We are of the opinion, therefore, that the portion of the contract 
here under consideration which provides for the sale of stock is a 
valid contract, but that the portion which provides for the repur- 
chase by the bank is unenforcible. 


RRR RARER 
Bank Liable to True Owner for Proceeds of Draft 


Where a bank innocently takes drafts from a depositor, 
who is the apparent but not the true owner thereof, and 
applies the drafts upon a debt due it from the depositor, 
but does not change its position in any way on account of 
the taking of the drafts, the bank will be required to account 
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to the true owner for the proceeds of the drafts. This rule 
is stated in a case decided by the Supreme Court of 
Nebraska, Allen Dudley & Co. v. First National Bank of 
Omaha, 240 N. W. Rep. 522. 

It appeared in that case that on November 16, 1929, 
Dwight O. Herrick, cattle buyer and ranchman, purchased 
cattle from Ralph Brokaw, Edith Brokaw and Rosenlieb & 
LeBeau. The price of the cattle, $2,170.29, was to be paid 
to the sellers upon delivery. The cattle were delivered with a 
bill of sale and Herrick delivered to Ralph Brokaw a check 
for $1,439.49, and also gave a check to Rosenlieb & LeBeau 
for $730.80 in payment for the cattle. These checks were 
drawn upon the First State Bank of Laramie, Wyoming. 
The transaction took place after banking hours on November 
16th, which was a Saturday, and the checks could not be 
presented for payment on that day. 

Herrick consigned the cattle, together with other cattle 
which he had purchased from another cattle rancher, to Allen 
Dudley & Company at South Omaha. Herrick drew two 
sight drafts upon that company, which were made payable to 
the First State Bank. One was for $1,970, drawn against 
the cattle purchased from Brokaw, Rosenlieb & LeBeau. The 
other one, in the sum of $9,847, was drawn against the 
remainder of the cattle shipped to Allen Dudley & Company. 
These drafts were mailed to the First State Bank with 
instructions to deposit them in Herrick’s checking account. 
The cashier of the First State Bank received the drafts on 
Sunday and mailed them to the First National Bank of 
Omaha for collection. He also credited the drafts to Her- 
rick’s account and then applied the account upon a past-due 
indebtedness of Herrick to the bank, which amounted to 
$26,600. Herrick had been indebted to the bank for this 
sum for a number of years. 

The Brokaws and Rosenlieb & LeBeau sent the checks 
received from Herrick to the First National Bank of 
Laramie, which presented them to the First State Bank on 
Monday. Payment was refused and thereupon the First 
National Bank notified the payees and also notified Allen 
Dudley & Company of the facts and requested that company 
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to institute suit to enjoin the First National Bank of Omaha 
from paying over the proceeds derived from the sale of the 
cattle to the First State Bank. 

Allen Dudley & Company, a livestock commission firm, 
brought a suit to enjoin the Omaha bank from paying the 
proceeds of the drafts to the First State Bank. The latter 
bank was also made a defendant in the action. 

The cashier of the First State Bank testified that he did 
not know at the time he received the drafts that they were 
drawn against cattle purchased by Herrick from the Brokaws 
and Rosenlieb & LeBeau; that he did not know they were so 
drawn at the time he applied Herrick’s deposit upon his 
indebtedness; that the first information he had about the 
transaction was when the checks payable to Brokaw and 
Rosenlieb & LeBeau were presented for payment. It was 
argued, however, that the First State Bank knew the nature 
of Herrick’s business and that if it did not know the real 
nature of the drafts deposited on November 17th, its knowl- 
edge of Herrick’s business and his manner of doing business 
was such as to put the bank upon inquiry as to the nature 
of the transactions. Herrick was a witness at the trial and 
testified that he had an arrangement with the First State Bank 
under which he was to buy cattle and issue checks in payment 
for them, which checks were to be paid out of the proceeds 
of sight drafts to be drawn upon the commission company 
and deposited with the bank. The cashier of the bank denied 
that there was such an arrangement but the evidence disclosed 
that during a long course of dealings between Herrick and 
the bank such procedure was followed. 

The trial court found that the Brokaws and Rosenlieb & 
LeBeau were entitled to the proceeds of the sale of the cattle 
purchased from them and shipped by Herrick to Dudley & 
Company on November 16th; that the proceeds of the sale 
of such cattle amounting to $1,970, which had been paid to 
the First National Bank of Omaha for the First State Bank 
of Laramie. Judgment was rendered against the First State 
Bank of Laramie in the sum of $1,970. Upon appeal the judg- 
ment was affirmed, the court stating its reasons for the affirm- 
ance in the following paragraphs quoted from the opinion: 
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It is conceded that a bank has a lien upon deposits and other 
' property coming into its hands, to secure overdrafts and debts owing 
from the depositors. It is also clear that in the case of money neither 
a bank nor an individual should be required to accept it at the same 
risk and peril that they would other personal property, that money 
has no ear marks, and there is nothing about it that will give notice 
of the source from which it is derived. The proposition is also clear, 
and needs no citation of authority to sustain it, that where a bank, 
in the regular course of business, takes drafts or checks from one 
who is the apparent but not the true owner thereof, and, by reason 
of the apparent ownership of such drafts or checks, places itself in 
a position where it would be inequitable to require it to account 
to the true owner of the fund represented by such drafts or checks, 
the bank should not be held to account to the true owner of such 
fund. In the instant case, however, it is not contended by the 
appellant (First State Bank) that there was any change of position 
on account of the deposit of the drafts by Herrick. It advanced him 
no money or credit upon them. The First State Bank of Laramie 
was in exactly the same position after the deposit of such drafts 
as it was before. It did not change its position in any particular. 
Before the receipt of the drafts on November 17, 1929, Herrick 
owed the appellant bank approximately $26,600. He still owes that 
amount and obtained no credit by reason of the deposit of the drafts. 
His testimony shows that he deposited these drafts for the purpose 
of securing a credit with which to meet the checks he had issued 
in payment of the appellees’ cattle. As was said by the court in 
Shotwell v. Sioux Falls Savings Bank, 34 S. D. 109, 147 N. W. 
288, 291, L. R. A. 1915A, 715: “We deny that there is any rec- 
ognized principle of law, or even any reason founded upon that 
necessity which is said to know no law, that will sustain either the 
justice or necessity of holding that, when a fund even though it 
consists of money, can be fully and clearly traced into the hands 
of one who has neither paid a valuable consideration therefor nor 
changed his relation to the person from whom the fund was received 
so as to give rise to any equitable defense against the claims of the 
true owner of such fund—when one man has money which in equity 
and good conscience belongs to another—such fund should not be 
recovered by the equitable owner thereof.” The same principle was 
recognized in Thex v. Shreve, 38 Wyo. 285, 267 P. 92, in which it 
was held that the rule which gives a bank the right to set off the 
money or deposit to the credit of a depositor to the discharge of 
an indebtedness of the depositor to the -bank was never intended to 
be extended to enable a bank to apply the funds which happened 
to be to the credit of an indebted depositor, and which in equity 
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and good conscience belonged to another, to the discharge of such 
an indebtedness. 

In principle this case is quite similar to Cady v. South Omaha 
Nat. Bank, 46 Neb. 756, 65 N. W. 906. In that case it was held 
that, where a commission merchant deposited in a bank money realized 
from the sale of live stock consigned to him by a shipper and his 
account with the bank was overdrawn, regardless of the question of 
notice, the bank was accountable to the shipper, and that the bank 
could not apply the money deposited by the commission merchant 
to the satisfaction of such overdraft. 

This is a case in which the cattle of the appellees (the Brokaws 
and Rosenlieb & LeBeau) were sold to Herrick for cash. Herrick 
executed and delivered to the appellees checks upon the appellant 
bank. The law is well settled that in such a case title did not pass, 
in the absence of payment of the checks. A check is not payment, 
but is only so when the cash is received upon it. Lewis v. McMahon 
& Co., 307 Mo. 552, 271 S. W. 779; Nelson v. Conroy Savings 
Bank, 196 Iowa, 391, 194 N. W. 204; South San Francisco Pack- 
ing & Provision Co. v. Jacobsen, 183 Cal. 131, 190 P. 628; Clark v. 
Hamilton Diamond Co., 209 Cal. 1, 284 P. 915. As was said in 
First Nat. Bank of Byars v. Griffin & Griffin, 31 Okl. 382, 120 
P. 595, 49 L. R. A. (N.S.) 1020: “Where goods are sold for cash 
and delivered, the vendor taking the vendee’s check for the price, 
which on presentment within due time is dishonored, title to the 
goods does not pass, and the vendor may recover the value thereof 
from the vendee and any party who has no greater equities.” 

The appellant bank cannot be permitted to recoup its losses of 
fourteen years ago at the expense of innocent parties. At the time 
the appellees learned that Herrick’s checks would not be honored 
their cattle were gone. They had no remedy except to claim the 
proceeds of the sale. Unquestionably, as between these appellees 
and the appellant, the equities are all in favor of the appellees. 

As we view the facts in this case and the law applicable to them, 
it is unnecessary to decide the other questions raised; however, if 
the question of notice were material, the evidence is ample to sustain 
a finding in favor of the appellees on that issue. 
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Pay Roll Account Entitled to Preference on 
Failure of Bank 

Money deposited regularly for the purpose of meeting the 
depositor’s pay roll, the bank receiving $1 per $1,000 for 
handling the account, constitutes a special deposit and the 











THE BANKING LAW JOURNAL 571 
depositor is entitled to payment in full as a preferred creditor. 
Central Coal & Coke Company v. State Bank of Bevier, 
Kansas City, Mo., Court of Appeals, 44 S. W. Rep. 
(2d) 188. 

In this case it appeared that it was the practice of the 
plaintiff company to deposit in a Kansas City bank each 
month the exact amount of its pay roll to the credit of the 
defendant bank. It was understood that the defendant bank 
would cash the pay roll checks drawn against the deposit, for 
which it would be paid $1 for each $1,000 of pay roll. If the 
entire amount of any pay roll deposit was not drawn out the 
plaintiff withdrew the balance. No regular balance was 
allowed to remain in the account. No checks other than pay 
roll checks were drawn against the account. 

The bank closed its doors on February 25, 1930. A few 
days earlier the plaintiff had deposited the amount necessary 
to cover its regular semi-monthly pay roll. At the time of 
the closing there was still on hand the amount of $1,448.38, 
for which the plaintiff’s employees had not presented their 
pay roll checks. 

In holding that this was a special deposit and, as such, 
entitled to a preference in payment over other deposits and 
debts the court said: 

Plaintiff contends the trial court erred in refusing to declare its 
claim preferred because the testimony of both parties shows the 
deposit in question was for the specific purpose of meeting a pay 
roll, and was so understood and treated by the bank; that the pay 
roll checks were issued at the time, or before the deposit was made. 
The evidence shows the account was opened in 1924, and, under 
specific directions of the depositor, it was intended to be a pay roll 
account; was so recognized by the bank and the bank was paid a 
small amount for handling it; and that no checks were made or 
charged against it except for pay roll purposes. Defendant’s testi- 
mony shows the account was carried in the general ledger, but this 
is by no means decisive of the character of the account, and may be 
regarded as a mere item of bookkeeping which could not change the 
relation of the parties theretofore established by a course of dealing 
and understanding between them. As the court said in Evans v. 
French, 222 Mo. App. 990, 6 S. W. (2d) 655, 656: “Relationships 
are created by the conduct or agreement of both parties, and not by 
the voluntary act of one party without the knowledge or consent of 
the other.” 
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Also in Ellington v. Cantley (Mo. App.) 300 S. W. 529, 531, 
it is said: “If the facts and circumstances surrounding the making 
of a deposit show such deposit to be special, the bank receiving the 
deposit could not change its character by wrongfully placing it to 
the credit of the depositor in his general checking account... .” 

In the case of Craig v. Bank of Granby, 210 Mo. App. 334, 238 
S. W. 507, 509, decided by the Springfield Court of Appeals, the 
court denied the contention of plaintiff, for the reason certain 
elements necessary to make the deposit in question special were 
lacking; but the principles of law relied upon by plaintiff herein 
are recognized, the court saying: “Plaintiff can only recover in 
this case by showing that this deposit was a special deposit made 
to meet certain pay roll checks then outstanding, and that the bank 
accepted it as such. ... All previous deposits made by the same 
party for a long time prior to this one had been made as a general 
deposit, and, if the character of this one was to be changed to a 
special deposit, there should have been some clear direction given by 
the depositor that would carry to the bank the information that 
this was a special deposit, and how it should be disposed of by the 
bank. To make that proof in a way to require the bank to hold 
$1,000 to the credit of the mining company, and to pay no checks 
out of it except pay roll checks, specific instruction in some form 
should have been given the bank by which when a check should be 
presented it could determine whether it was a pay roll check and 
was to be paid out of that particular fund. Myers v. Twelfth Ward 
Bank, 28 Misc. Rep. 188, 58 N. Y. S. 1065; State National Bank v. 
Dodge, 124 U. S. 333, 8 S. Ct. 521, 31 L. Ed. 458.” 

Under this ruling, it is apparent every element necessary to 
constitute this pay roll account a special deposit for a specific 
purpose is present and is evidenced by a course of dealing through a 
term of years. All other essential facts of a preference are shown 
or admitted. There was a written direction and a verbal agreement 
between the parties that deposits made in a certain manner should 
be used for the specific purpose of meeting pay roll checks which 
were written at the time of the deposits, and, for handling the 
account, the bank was to receive a small remuneration. The testi- 
mony of both plaintiff and defendant shows this understanding was 
followed in practice for a period of about six years. It has been 
held by this court: ‘Where a bank has mingled a special deposit 
with its general funds, the special depositor can follow the deposit 
into the hands of an assignee of the assets of the bank after its 
insolvency, since those assets were increased by the mingling of the 
funds to the amount of the special deposit.” Schulz v. Bank (Mo. 
App.) 246 S. W. 614. 

In Marshall v. Bank, 215 Mo. App. 365, 253 S. W. 15, it is 
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said by the Springfield Court of Appeals: ‘Any number of cases 
in Missouri hold that there can be a special deposit, such as was 
made in this case, and, even though the money is mingled with the 
funds of the bank and cannot be identified, yet the depositor can 
claim the full amount of the deposit out of the assets of the bank 
or from those who are intrusted with the keeping of same. Har- 
rison v. Smith, 83 Mo. 210, 53 Am. Rep. 571; Stoller v. Coates, 
88 Mo. 514.” 

The uncontroverted evidence of plaintiff, the admissions and rea- 
sonable inferences to be drawn from defendant’s evidence, the course of 
dealing between the parties, clearly establish the fact that the pay 
roll account carried in defendant bank was a special deposit, and was 
so understood and treated by said bank. The relationship between 
the parties was not that of debtor and creditor, such as arises upon 
a general account kept in a bank, but was that of principal and 
agent, and the bank being the agent of plaintiff, with a special fund 
in its hands for a specified purpose, had no right or authority to 
treat the account other than as a special deposit. ‘The money 
remaining in this account was a trust fund which plaintiff was 
entitled to recover in full, under the evidence and the admission that 
it was in the hands of the liquidator. The authorities clearly 
sustain our view, and it results that the learned trial court, in 
denying a preference to plaintiff’s claim, was in error. The judg- 
ment is reversed and the cause remanded, with direction that the 
court enter judgment in favor of plaintiff for a preferred demand 
and to the amount of its claim, in accordance with the views herein 
expressed. 


BER EER ER EEELER 


Executors Not Liable for Tax Erroneously 
Refunded 


The executors of an estate are not liable for Federal 
estate taxes, erroneously refunded by the government, where 
the taxes so refunded have been distributed by the executors 
to the legatees under a court decree; but the legatees, to 
whom such refunded taxes are distributed, are liable. 

This was decided by the United States Circuit Court of 
Appeals in the case of Lindley v. United States, 56 Fed. 
Rep. (2d) 1004, where the court said: 


The government contends that the executors of the estate of 
Curtis Lindley, having received the erroneous refund, are obligated 
to repay the same, notwithstanding the fact that, in pursuance of an 
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order of the court, the money received by them in their representa- 
tive capacity has been distributed by them to those entitled thereto 
under the will of Curtis Lindley, deceased. 

Whatever may be the rule in other jurisdictions wherein the rela- 
tion of the parties to an estate is different from that in California, 
we think that under the California rule, where an estate is admin- 
istered under the jurisdiction of the court and the executors derive 
their authority from their appointment by the court (11 Cal. Jur. 
214, § 6), and where they are obligated by a decree of distribution 
to turn the property over to those to whom it is distributed by the 
decree of the court, and have no authority to retain any of that 
property after the decree, such a decree being enforceable against 
the executors by contempt proceedings if they neglect to distribute 
the property in accordance with the terms of the decree (12 Cal. 
Jur. 222, § 955), the authority of the executors over the funds of 
the estate thus distributed ceases upon distribution (12 Cal. Jur. 
199, § 940), and, having disposed of the property in accordance 
with the requirements of the law under which they act, they cannot 
be subsequently held in their representative capacities to repay 
moneys which they have collected for and on behalf of the dis- 
tributees, although that collection may have been erroneously made. 
The money did not belong to the executors. They had no authority 
to withhold it from the legatees upon the theory that the govern- 
ment might subsequently seek to reclaim it. Their full duty was 
performed when they turned it over to the heirs. We conclude that, 
in so far as_ the judgment is against the executors of Curtis Lindley 
in their representative capacities, it is erroneous, and should be 
reversed. 

It remains to consider whether the judgment against the appel- 
lants, the two children, in their individual capacities as legatees 
under the will of Curtis Lindley, deceased, can be sustained. We see 
no reason to doubt that they are thus liable. The collection was 
made on their behalf by the executors who were in effect their repre- 
sentatives. The money was received for them and paid to them. 
We conclude, therefore, that as to the half of the refund which they 
received as legatees of Curtis Lindley the judgment against them as 
individuals is proper. 





Management of Decedents’ Estates 


Banks andTrust Companies as Executor, Administrator 
and Trustee Under Will 
By JOHN EDSON BRADY 


A Series of Articles which began in the May, 1930, Issue 


INVESTMENT OF ESTATE FUNDS (Continued) 


§ 118. Instructions to Invest in Certain Classes of Securities. 
Where a will directs that the funds of a trust created by it be invested 
in securities of a specified class, the direction should not be deviated 
from. Trustees do sometimes ignore the specific provision of a will in 
this regard, and when they do the penaity is personal liability if the 
investment turns out unfortunately. The fact that the trustee may have 
exercised his best judgment and acted for what he honestly believed to 
be the best interests of the estate will not save him from being sur- 
charged with the amount of a loss on such an investment. 

A case, in which a trust company fell into difficulty through not fol- 
lowing the investment provisions of a will, under which it was a trustee, 
is International Trust Co. v. Preston, 24 Wyo. 163, 156 Pac. Rep. 1128. 

The will, appointing the trust company as trustee, provided: ‘‘I 
authorize, empower and direct my said trustee to invest and keep in- 
vested in the public bonds and securities of the United States of America 
and in the public bonds of any state or of any municipality in any state 
of the United States of America, all and singular, the principal of said 
trust fund and not the net income and earnings thereof.’’ 

The trust company properly interpreted the meaning of this pro- 
vision, for, after qualifying as trustee, it wrote to the life beneficiary of 
the trust: ‘‘We now note by its (the will’s) terms that the funds of the 
estate must be invested in government or state bonds, or the bonds of 
municipalities. This is rather unfortunate in that it will necessarily cut 
down the income, as these securities pay a lower rate of interest than 
those of corporations.’’ 

Nevertheless, the trust company subsequently decided to invest in 
$10,000 4 per cent. Gold Bonds of the United States of Mexico at 95 
and interest. It wrote to the life tenant, stating its decision in the 
matter, adding: ‘‘These bonds are highly accredited in New York and 
other centers and we are very sure they will prove a very satisfactory 
investment.”’ 

The investment was made on January 14, 1905. It did not turn out 
as satisfactorily as the trustee anticipated. It was held that the trustee 
should be surcharged with the amount of the investment. 

575 
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Said the court: ‘‘Even in those cases where the instrument creating 
the trust conferred upon the trustee as wide discretion as that contained 
in the first sentence of paragraph fifth of the will in this case, and con- 
taining no such restrictions as those found in said paragraph, it has 
been generally held that investments by a trustee in property or securi- 
ties beyond the jurisdiction of the court, unless authorized by the instru- 
ment, are unauthorized and constitute a breach of trust. But where, as 
in the present case, the instrument creating the trust directs the class 
of securities in which the trust funds are to be invested and kept in- 
vested, if the trustee invests the funds in other bonds or securities he 
does so at his risk and must abide by the consequences. That the invest- 
ment in Mexican bonds by the trustee was unauthorized and in violation 
of the terms of the will we entertain no doubt; and the amount so in- 
vested was properly surcharged to the trustee, unless it is relieved for 
reasons now to be considered.’’ 

In this case the trust company probably thought it was protected by 
the fact that, after the investment had been made, the life beneficiary 
of the trust acquiesced in it. In a letter which she wrote to the trust 
company, in reply to the company’s letter, giving her a list of invest- 
ments, she stated: ‘‘Of the list of securities there is one block of bonds 
not within the provisions of my mother’s will, namely U. S. of Mexico 
4’s. I consider them perfectly safe and am willing the estate continue 
to hold them.’’ 

The trouble with this consent was that the life beneficiary could con- 
sent only for herself. She could not consent for those entitled to the 
estate after her death. And it was on their behalf that the objection to 
the trust company’s investment in Mexican bonds was made. 

A specific direction in a will to invest in ‘‘first bond and mortgage’’ 
is violated by an investment in municipal bonds. In re Irwin’s Estate, 
59 Mise. Rep. (N. Y.) 143, 112 N. Y. Supp. 205. 

In this case the testator in his will created a trust fund of $250,000 
and directed his trustees ‘‘to invest the same in first bond and mortgage 
of New York City improved real estate or first mortgage or railroad 
bonds (paying dividends on their stock) .”’ 

The trustees invested in municipal bonds of the city of New York 
and they were surcharged with the amount of the investment. 

Referring to the direction in the will as to investments, above quoted, 
the court said: ‘‘This direction was mandatory. It established for the 
trustees a positive rule, which it was not in their power to disregard 
without committing a breach of the trust. The creator of a trust re- 
quiring the investment of money may direct how the investment shall 
be made and what securities shall be taken and may even dispense with 
the taking of any security. 

‘Though I am satisfied that the trustees were innocent of any inten- 
tional wrongdoing, they must, nevertheless, be surcharged with the sums 
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invested in the unauthorized securities and the decree to be made will 
contain proper provisions for the turning over of such securities to the 
trustees personally in order that they may use them in realizing the 
amount of money with which their account is surcharged.’’ 

In a Wisconsin case the will involved provided: ‘‘I direct my execu- 
tors and trustees to convert as early as practicable all my property and 
estate into first-class interest bearing real estate mortgage securities and 
keep the same so invested.’’ In re Mendel’s Will, 164 Wis. 136, 159 
N. W. Rep. 806. 

The testator’s widow and a trust company were named as trustees. 
The trust company transacted all of the business of the estate. The 
sum of $6,500 was invested in bonds of a leather company. The entire 
issue of bonds was $250,000 and the bonds were secured by a deed of 
trust running to the trust company. A further investment of $1,000 
was made in a participating certificate in a mortgage indebtedness of a 
realty company and $3,000 was invested in the bonds of a realty com- 
pany secured, in part, by leasehold property. 

It was held that such investments were improper and not authorized 
by the provision of the will above quoted, and a judgment of $10,500 
against the trust company was affirmed. 

In hearing the case on appeal the Supreme Court of Wisconsin 
said: ‘‘We have reached the conclusion that the circuit court correctly 
construed the language of the trust. The creator of it meant more, by 
the words ‘first-class interest bearing real estate mortgage securities’ 
than that the securities should be good and of real estate character, in 
the broad sense of the term. He meant to confine the investments to the 
narrow class characterized by sole ownership of the entire mortgage in- 
debtedness, so the securities might be enforced by the trustees, if neces- 
sary, without regard to any other party interested therein. ‘First class’ 
was not thought by the creator would permit his estate to be complicated 
with rights of any number of persons who might be interested, as credi- 
tors, in the mortgaged property. He intended to require mortgages, 
running to the trustees, or held by them for the sole benefit of the trust 
fund. Evidently, in his judgment, a mere participating certificate, 
entitling the trustees, as such, to share with many persons, in a mortgage 
indebtedness, or a bond entitling them to share with a large number of 
bondholders, located in many places throughout the country, and, per- 
haps, in foreign countries, with many possible difficulties to contend 
with in case of necessity to enforce the security, would not answer to 
the call for first-class mortgage securities to be the repository of the 
trust fund.”’ 

The will involved in Jordan v. Jordan’s Trust Estate, 111 Me. 124, 
88 Atl. Rep. 390, directed the trustee to invest the trust fund in ‘‘safe 
and productive property.’’ At the request of the life beneficiary of the 
trust and his wife, the trustee received from the executor, as part of the 
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trust estate, a non-productive farm, which had belonged to the testatrix. 
It was held that the trustee’s act in taking the farm was unauthorized. 

In the opinion it was said: ‘‘A farm that, during the seven years it 
was held by the trustee, did not return income enough to pay the taxes 
and necessary expenses cannot be called ‘safe and productive property,’ 
or such property as that from which the beneficiary could receive a 
quarterly income. It was not the kind of property the trustee was di- 
rected to invest funds in; it was not safe and productive and was not 
such property as trustees, unless so directed by the instrument creating 
the trust, are authorized to invest funds in.’’ 

A direction in a will that a legacy be put at interest must be strictly 
followed. In such a ease, bank stock is not a proper investment. Gil- 
bert v. Welch, 75 Ind. 557. 

It has been held that an investment in real estate is not a proper 
compliance with a direction to invest in ‘‘good and safe securities.’’ 
Hackett v. Hackett, 180 Ky. 406, 202 S. W. Rep. 864. 

The will here provided that certain funds be invested ‘‘in good and 
safe securities.’’ It was decided that, under such a provision, the 
chancellor had no authority to order the funds invested in real estate. 

Referring to the clause specifying the character of investments, the 
court said: ‘‘The latter provision is not a mere recommendation by the 
testator but is a specific direction as to how the funds should be invested, 
and when this direction is considered in the light of the fact that the 
testator had by the previous clause of his will devised a farm to each of 
his nephews, it is clear that he intended that all of the estate devised to 
his nephews should not be invested in real estate but that a portion 
thereof should be invested in securities. There is no showing in the 
record that good and safe securities could not be found, or that such an 
investment would probably result in loss to the trust estate. Under 
these circumstances, we conclude that the order authorizing the invest- 
ment of the trust funds in real estate was not authorized.’’ 

The will involved in a New York decision directed the trustees to in- 
vest the moneys of a trust created by the will ‘‘in such bonds issued by 
railroad corporations in the United States of America as return in in- 
terest an income of not less than four per cent. per annum at the time of 
investment with power to vary from time to time all or any part of such 
investments and to receive the income thereof,’’ ete. In re London’s 
Estate, 104 Mise. Rep. (N. Y.) 372, 171 N. Y. Supp. 981. 

Among other investments the trustees bought some 43 per cent. bonds 
of the city of New York. The investment resulted in a loss and the 
trustees were held personally responsible and surcharged with the 
amount of the loss. Quoting from the opinion: ‘‘The provision of the 
tenth paragraph of the will directing the trustees to invest the funds of 
the estate in railroad bonds is mandatory and the investment by them 
in New York City bonds, above referred to, was unauthorized. I will 
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therefore sustain that part of the objection of the special guardian which 
relates to such investment, and the trustees will be surcharged with the 
loss occasioned thereby.’’ 

It also appeared that the trustees invested in.United States Liberty 
Loan first 34 per cent. bonds. In sustaining this action on the part of 
the trustees, although not within their powers as defined in the will, the 
court said: ‘‘The remaining undisposed of part of the second objection 
of the special guardian relates to the investment by the trustees in First 
Liberty Loan Bonds and brings up a most important question for con- 
sideration. <A strict and literal interpretation of the law, under normal 
conditions, would require an adjudication that such investment was un- 
authorized. But these are abnormal times (August, 1918). Our coun- 
try is engaged in a great war, and needs the undivided support, aid and 
loyalty of every citizen. Under these circumstances, the court should 
not be bound by narrow and restricted rules of law and construction in 
questions which affect the welfare of our country, but should exercise 
its best and widest discretion. The investment by the trustees in these 
Liberty Loan Bonds was in aid of our government in its hour of need, 
and they should be commended rather than condemned therefor. The 
testator could not have foreseen these conditions when he made his will 
and inserted his prohibition therein as to the investment of the funds of 
the estate, and I feel that were he alive he would have invested in these 
bonds. I will therefore hold that the said investment by the trustees in 
the First Liberty Loan Bonds was justified and will overrule the objec- 
tion of the special guardian in relation thereto.’’ 

In an English decision it was held that French railway bonds are 
not ‘‘securities of a foreign country’’ within the meaning of a direction 
for investment. In re Langdale, L. R. 10 Eq. 39. 

In Penn v. Folger, 182 Ill. 76, 55 N. E. Rep. 192, the testator left 
400 shares of the stock of the National Bank of Vandalia in trust for 
certain purposes. In his will he provided: ‘‘I would advise that it be 
kept as stock in the bank so long as the bank may hold an existence as 
such and then seek other investment.’’ 

Because of the executor’s death or disqualification one Brown was 
appointed administrator with the will annexed. By virtue of this ap- 
pointment Brown succeeded to the duties and powers of the executor, but 
he did not thereby become authorized to carry out the trusts created in 
the will. Nevertheless, he proceeded to execute the trust with reference 
to the bank stock. 

The bank later surrendered its national charter and the stockholders 
organized a banking partnership under the name Bank of Vandalia. In 
this partnership Brown invested the $40,000 represented by the 400 
shares of stock. 

He was held personally liable for the loss arising out of the invest- 
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ment. ‘‘A trustee will not be protected,’’ said the court, ‘‘in investing 
trust funds unless he invests in government or real estate securities, or 
other securities approved by the court, to which he is accountable. A 
trustee should not invest the money of others in his care in the stock or 
shares of any private corporation, nor has he any right to employ trust 
funds in a private business, and thereby subject them to the fluctuations 
of trade, even though such investment is approved by his own judgment, 
and is made with honest intent. It is the duty of a trustee to make in- 
vestment of trust funds in real estate securities or government securities, 
whether of the national or state government or, if he is acting under the 
direction of a court, to select such securities as the court approves of.’’ 

It has been held that a direction in a will as to the character of in- 
vestments to be made must be followed, even though doing so takes the 
fund outside of the jurisdiction of the court in which the estate is being 
settled. Clark v. Clark, 23 Mise. Rep. (N. Y.) 272. 

In this case, it appeared that the will of Nathan Clark created a 
trust fund of $20,000 for the benefit of his grandson and provided: ‘‘I 
direct that said trustees shall, as soon as practicable after my death, in- 
vest said sum of twenty thousand dollars ($20,000) in first mortgage 
notes, secured on real estate in the city of Chicago, Illinois, and that the 
income from such investment shall be paid semiannually to his guard- 
ian, ete.’’ 

The trustees applied to the court for instructions with regard to 
carrying out this direction. In holding that it should be followed the 
court said: ‘‘The trustees ask the instructions of the court as to the bind- 
ing character of this direction. They evidently believe they have a right 
to disregard it. In this, I cannot agree with them. True, as a general 
rule, investments by executors or testamentary trustees of the funds in 
their hands, which take those funds beyond the jurisdiction of the court, 
will not be sustained, but, as was held in Ormiston v. Oleott, 84 N. Y. 
339, the rule is not so rigid as to admit of no possible exceptions and 
moreover relates only to voluntary investments by a trustee having the 
fund in his hands and full opportunity and freedom of voice. In the 
ease at bar, the testator directed the investment in first mortgage bonds 
secured on real estate in the city of Chicago, and the direction is man- 
datory as long as compliance with it remains feasible.’’ 

In the matter of following instructions in a will as to the investment 
of the funds belonging to a trust, a trustee may be held liable, not only 
for his own default, but for that of his co-trustee as well. Beatty’s 
Estate, 14 Pa. Dist. 402. 

In this case the will directed the trustees ‘‘to invest . . . in good 
real estate security, or in the funded debt of the United States, the state 
of Pennsylvania, or the city of Philadelphia.’’ The fund was not so 
invested, but was embezzled by one of the trustees. It was held that the 
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other trustee was liable even though he had never had manual custody 
of the fund. 

On behalf of the other trustee (the respondent) it was argued that, 
in the absence of supine neglect, he was not liable for moneys of the 
estate which did not actually come into his hands, but were lost by his 
ea-trustee, and that he was not an insurer of the latter. ‘‘“This proposi- 
tion may be admitted,’’ said the court, ‘‘but it leaves open the question 
of his negligence.”’ 

The court quoted the general rule to the effect that trustees are liable 
for the acts of each other and said: ‘‘The respondent is within that rule. 
He cannot escape its application by the excuse that the fund was not in 
his manual custody ; his first and imperative duty was to satisfy himself 
that it was invested in the securities designated by the will. If his 
official obligation did not extend at least thus far, it is hard to imagine 
why he accepted the trust, or why he was appointed at all, except per- 
haps to serve as an ornament. The latter supposition is refuted by the 
fact that he applied for commissions, and these presuppose accountabil- 
ity. The decision may result in pecuniary loss to the respondent, but 
the standard, it can hardly be ealled of diligence but rather of abstinence 
from negligence, which it required of him, is neither oppressive nor un- 
reasonable. It is even lower than was called for in Bayard v. Farmers’ 
& Mechanics’ Bank, 52 Pa. 232, where it was held that a bank was a 
trustee for the owners of its stock, and could and should compel the 
holder of a certificate issued in his name as trustee to disclose the extent 
of his power as such trustee before delivering to him a transfer.”’ 

In Jordan v. Jordan, 111 Me. 124, 95 N. E. Rep. 573, a trustee was 
held liable for his failure to follow a direction in the will creating the 
trust to invest in ‘‘safe and productive property.’’ 

The will in this case directed the executor to convert the estate of the 
testatrix into money, and after payment of debts, funeral charges and 
expenses of administration to pay the residue to the trustee. The ex- 
ecutor, instead of turning over money to the trustee, transferred to the 
latter a farm valued at $5,500, and the trustee accepted title. The trustee 
retained title to the farm for several years, during which he leased it at 
a rental which was not sufficiently large to pay the taxes and other neces- 
sary charges against the farm. 

Upon the death of Harry E. Jordan, the beneficiary of the trust 
fund, his executrix brought an action against the trustee, charging, 
among other things, that his retention of the farm had deprived the 
beneficiary during his lifetime of the income of $5,500. In holding the 
trustee liable for retaining the investment in question the court said: 
‘As the trustee was entitled, and it was his duty to receive from the 
executor the balance of the estate in money, instead of which he took the 
title to the unproductive farm, we must regard the farm as an invest- 
ment made by him with the funds of the estate. And it not being an 
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investment in the kind of property he was directed by the will to invest 
the funds in, viz., ‘safe and productive property,’ that would enable him 
to pay an income for the support of Harry E. Jordan, as it produced 
no income, and was a burden to the other trust funds, the trustee should 
be charged for the improper investment a reasonable income for the 
amount of the trust funds invested in said farm from the time he took 
the title to the death of Harry E. Jordan. This charge should not be 
deducted from the principal of the trust funds in his hands, but a charge 
against him personally for the improper management of the trust funds.”’ 

In Bartol’s Estate, 182 Pa. 407, 38 Atl. Rep. 527, it appeared that a 
testator by his will authorized his trustees to invest trust funds in their 
hands ‘‘in first-class mortgage bonds of railroad companies whose rail- 
roads are finished, and paying interest on their entire bonded debt.’’ 
After the testator’s death, the trustees, after consulting with the cestui 
que trust (beneficiary) and other business men who had means of knowl- 
edge, also after consulting Poor’s manual and Dun & Company’s Re- 
ports, bought with trust funds some of the consolidated mortgage bonds 
of a railroad company. At the time of the investment the company was 
in a prosperous condition and paying interest on its entire bonded debt. 
After the investment the company built an extension to its line. Later, 
for unforeseen reasons, the value of the bonds depreciated. There was 
no question as to the entire good faith and the integrity of the trustees 
in making the investment. It was held that the trustees should not be 
surcharged with the loss on the theory that the railroad was not finished 
at the time of the investment. 

The following is quoted from the opinion: ‘‘The argument that the 
road was not finished because at a certain time in its history it was de- 
cided to build an extension to it, cannot be sustained. Assuredly, when 
a road is built, is fully equipped and is actually running and doing all 
the business that comes to it, it must be regarded as a finished road. 
When an extension of its length was determined upon, the part that was 
finished before, was finished still. That fact is not changed, the road 
still remains as a completed structure notwithstanding an addition to 
it is to be made. Otherwise, no railroad can be said ever to be a finished 
road, because it is always possible, and the fact is almost universally so, 
that railroads are extended in length beyond their original limits.’’ 

A situation is conceivable, wherein, by reason of changed conditions, 
it would be disastrous to carry out the instructions contained in a will 
as to the making of investments. If such a situation should arise it 
would apparently present a proper case for an application to the court 
for instructions or for a construction of the will. 


(To be continued ) 





Banking Decisions 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining: to 
the law of banking and negotiable instruments 


DEPOSIT OF ESTATE FUNDS IN PERSONAL 
ACCOUNT 


Bank of Vass v. Arkenburgh, United States Circuit Court of Appeals, 
55 Fed. Rep. (2) 130 


Where a bank permits a check payable to a woman as executrix 
to be deposited in the joint personal account of the woman and her 
husband and the funds are withdrawn and misappropriated the bank 
will not be liable to the estate, or those interested in it, unless it ap- 
pears that the bank derived some advantage, for instance, through 
permitting the depositors to pay their personal debt to the bank out 
of the deposit, or had knowledge that the fund was being diverted to 
improper uses. 

In this case the bank was sued for $6,770.88, the amount of the 
misappropriation. Inasmuch as the bank had no knowledge of facts 
sufficient to put it on notice that the fund was being improperly used 
it was held to be free from liability. Nevertheless it is not good 
banking practice to permit a fiduciary to deposit trust funds in his 
individual account under any circumstances. It is always a breach 
of trust for a fiduciary to deposit in this manner and there are many 
such eases wherein liability on the part of the bank has resulted. In 
the present case the bank was held liable in the trial court and was 
obliged to carry the matter to the United States Circuit Court of 
Appeals in order to vindicate itself. 


Suit by Grace S. Arkenburgh, individually and as trustee under the 
last will and testament of Emily Salmon, deceased, and another, against 
the Bank of Vass and another. Decree for complainant, and defendant 
bank appeals. Reversed as to defendant bank. 

U. L. Spence, of Carthage, N. C. (H. F. Seawell, Jr., of Carthage, 
N. C., on the brief), for appellant. 

Pou & Pou, of Raleigh, N. C. (John J. Crawford, of New York City, 
on the brief), for appellees. 


PARKER, C. J.—This is an appeal by the Bank of Vass, of Vass, 
N. C., from a decree holding it liable for trust funds deposited to the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 347. 
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personal account of an executrix and her husband, and paid out on per- 
sonal checks drawn against the account. The suit was instituted to re- 
cover the amount misappropriated by the executrix; and the bank was 
made a party for the purpose of charging it with the funds belonging 
to the estate which had been deposited with it. From a decree in favor 
of complainants, the bank has appealed. 

It appears that a Mrs. Emily Salmon, a resident of the state of New 
York, died in the year 1920 leaving a last will and testament in which 
she named her two daughters executrices of her estate, and directed that, 
after the payment of debts and legacies, the residue of the estate be 
equally divided among these daughters and a grandson. One of the 
daughters, a Mrs. Florence Dunlop, qualified as executrix; and to her, 
as executrix, a check in the sum of $6,795.78 on the United States Mort- — 
gage & Trust Company of New York was drawn and delivered by 
Richard F. Weeks, referee. This check was indorsed by Mrs. Dunlop, 
as executrix, and same was deposited by her husband, Edward D. Dun- 
lop, in the Bank of Vass to the joint personal account of himself and 
wife. When he made the deposit, he stated to the officials of the bank 
that the check belonged to himself and wife; and the bank had no knowl- 
edge of any circumstances sufficient to put it on notice that this state- 
ment was not correct, or that the check constituted a trust fund held for 
the benefit of other persons. It received no such notice until after the 
funds so deposited had been checked out by checks drawn in the name of 
Dunlop and wife. It received no part of the funds, and in nowise 
profited by reason of the deposit. 

After the funds had been checked out of the bank, the surrogate of 
Kings County, N. Y., found a balance due from Florence S. Dunlop to 
the estate of $6,770.88 ; and this suit was instituted by her sister and ¢o- 
administratrix to recover from her and the bank the portion of the bal- 
ance belonging to the sister, and also the portion belonging to the grand- 
son of Mrs. Salmon, which was to be held in trust for him under the 
terms of the will. The court rendered a decree for complainant in aec- 
cordance with the prayer of the bill; and the bank has appealed, denying 
that it is responsible to the legatees under the will for the funds de- 
posited with it, as it had no knowledge of the trust attaching to the 
funds, or of the fact that same were being converted by Mrs. Dunlop, 
when it honored the checks drawn against the account in which same 
were deposited. 

We think that the position of the bank must be sustained. The case 
is not one where the bank has violated its contract of deposit, as by 
charging personal checks of a fiduciary against a trust account. It is 
not one where trust funds have gone to pay a debt due the bank or 
where the bank has otherwise profited from the deposit of such funds. 
It is not one where the bank, with knowledge that a fiduciary is defraud- 
ing an estate, has aided in the perpetration of the fraud either by col- 
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lecting checks or by honoring checks drawn against a deposit. But it is 
a simple case of where a bank, without knowledge of any misconduct on 
the part of the fiduciary, has credited a check drawn to and indorsed by 
the fiduciary to the individual account of the fiduciary and another, and 
has honored checks drawn against the account, without knowledge that 
in drawing same the fiduciary was converting the trust fund to her own 
use. In such case, the law is well settled that the bank is not liable to 
the beneficial owners of the trust fund. 26 R. C. L. 1316; Empire Trust 
Co. v. Cahan, 274 U. 8S. 473, 47 8. Ct. 661, 71 L. Ed. 1158, 57 A. L. R. 
921, and note at page 930; Maryland Casualty Co. v. City Nat. Bk. 
(C. C. A, 6th) 29 F (2d) 662; Commercial Sav. Bank & Trust Co. v. 
Nat. Surety Co. (C. C. A. 6th) 294 F. 261; Santa Marina Co. v. Ca- 
nadian Bank of Commerce (‘C, C. A. 9th) 254 F. 391; New Amsterdam 
Casualty Co. v. Robertson, 129 Or. 663, 278 P. 963, 64 A. L. R. 1396, 
and note; Cocke’s Adm’r v. Loyall, 150 Va. 336, 143 S. E. 881; Whiting 
v. Hudson Trust Co., 234 N. Y. 394, 1388 N. E. 38, 25 A. L. R. 1470; 
Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916F, 1059; Manufacturers’ Trust Co. v. United States Mortgage & 
Trust Co., 122 Mise. Rep. 726, 204 N. Y. S. 105, affirmed 213 App. Div. 
345, 210 N. Y. S. 613, affirmed 244 N. Y. 550, 155 N. E. 893; Allen v. 
Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518 
and note; U. 8S. F. & G. Co. v. Home Bank, 77 W. Va. 665, 88 S. E. 109; 
Hood v. Kensington Nat. Bk., 230 Pa. 508, 79 A. 714. 

When the check was credited to the account of Mr. and Mrs. Dunlop, 
the bank had no notice that it represented a trust fund and did not in 
fact belong to them, as represented by Mr. Dunlop. The fact that it 
was payable to the wife as executrix was not notice of the trust, because, 
for aught that the bank knew, she and her husband might have been the 
sole beneficiaries of the estate, or at all events entitled to the entire fund 
represented by the check. When the check was presented properly in- 
dorsed by the payee, the bank certainly would have incurred no risk in 
cashing it; and we cannot see how any greater risk could have been 
incurred in crediting its proceeds to the holder who claimed to be en- 
titled thereto. Where a bank has no notice that a fraud is being com- 
mitted, and no reason to doubt that a person claiming to be the owner 
of a negotiable instrument properly indorsed is in fact the equitable 
owner thereof, we know of no principle of law or of equity which re- 
quires it to enter upon further inquiry before dealing with him as the 
true owner. 

But even if the bank had known that the fund covered by the check 
constituted a trust in the hands of Mrs. Dunlop, it would not be liable 
to the owners of the fund merely because it allowed her to deposit the 
check to her personal account and honored checks drawn against that 
account, unless it either acquired an advantage or benefit as a result of 
the diversion of the trust fund or joined in the diversion with actual 
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knowledge that such diversion was intended or was being executed, and 
thereby become privy to it. Bischoff v, Yorkville Bank, supra; Manu- 
facturers’ Trust Co. v. United States Mortgage & Trust Co., supra. 
While banks just as other persons and corporations will be held liable 
if they knowingly assist a fiduciary in diverting funds held in trust, 
they are not sureties for fiduciaries who carry deposit accounts with 
them, and are not required to investigate the fidelity of such fiduciaries 
or to supervise their accounts. They may assume, in the absence of 
knowledge to the contrary, that a fiduciary is dealing honestly with his 
trust, even though trust funds have been deposited to his private ac- 
count, and that checks drawn against such account have been properly 
drawn in accordance with the terms of the trust. 

There was error, therefore, in so much of the decree as held the 
Bank of Vass liable to complainants for any part of the deposit, and to 
that extent same will be reversed. Reversed. 


INDORSER LIABLE ON TRADE ACCEPTANCE 


Waxahachie National Bank v. Forreston Gin Co., Commission of Ap- 


peals of Texas, 46 S. W. Rep. (2d) 666 


Where the payee of a negotiable trade acceptance places his un- 
qualified indorsement thereon, such indorsement constitutes a new 
contract binding the payee indorser to the engagement that on due 
presentment the trade acceptance will be paid according to its tenor 
and that if it is dishonored and the necessary proceedings on dis- 
honor are duly taken the indorser will pay the amount thereof to the 
holder. Parol testimony is incompetent to vary the terms of such 
contract. 


Suit by the Waxahachie National Bank against the Forreston Gin 
Co. To review a judgment of the Court of Civil Appeals [31 8S. W. 
(2d) 355] reversing a judgment in favor of plaintiff, plaintiff brings 
error. Reversed. 

Mark Smith and J. T. Spencer, both of Waxahachie and Frazier & 
Averitte, of Hillsboro, for plaintiff in error. 

Jack Lumpkins and Bowd Farrar, both of Waxahachie, for defend- 
ant in error. 


HARVEY, P. J.—This suit was brought by the Waxahachie National 
Bank against the Forreston Gin Co., as indorser, to recover on a trade 
acceptance held by the bank, subject to a credit of $164 shown on the 
instrument. The case was tried to a jury, and resulted in a judgment 


NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 1276. 
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for the bank. The Court of Civil Appeals reversed that judgment and 
remanded the cause. 318. W. (2d) 355. 

The instrument sued on was drawn by the gin company against 
Ferris Watson, in his trade-name of Watson Seed Co., on October 28, 
1921, for the sum of $3,701.93. By its terms the instrument is payable 
to the order of said gin company ninety days after date, and it bears the 
indorsement of the gin company. Watson, who duly accepted the trade 
acceptance at the time it was drawn, is not sued, for the reason that 
since that time he has been duly declared a bankrupt and discharged 
from his liabilities. During the year 1921, Watson, under the trade- 
name of Watson Seed Co., was engaged at Waxahachie in the business 
of buying and selling cotton seed. At the beginning of the cotton sea- 
son, he arranged with the Forreston Gin Co., among various other gins 
in that section of the state, to buy cotton seed from the farmers, and 
resell the same to him (Watson). For a while he paid cash for the cot- 
ton seed that was sold and shipped to him by the Forreston Gin Co. 
under the above arrangement. Later on, in September, 1921, he got in 
financial straits, and was unable to pay cash for the cotton seed. He 
then arranged for the gin company to draw trade acceptances for the 
purchase price of such cotton seed as might be thereafter sold and 
shipped to him by the gin company, and about the same time he ar- 
ranged for the Waxahachie National Bank to cash said trade acceptances. 
In pursuance of this new arrangement, the gin company, on September 
21, 1921, shipped a lot of cotton seed to Watson, and, for the purchase 
price thereof, drew a trade acceptance against Watson for the sum of 
$3,704.19, due 60 days after date, and on September 28th the company 
shipped to Watson another lot of cotton seed, and drew a second trade 
acceptance for the sum of $2,451.86, due thirty days after date. Both of 
these trade acceptances were formally accepted by Watson, were in- 
dorsed by the gin company, and were promptly cashed by the Waxa- 
hachie National Bank. On October 28th, the gin company shipped to 
Watson a third lot of cotton seed, and, for the purchase price, drew a 
third trade acceptance against Watson, which is the one sued on here. 
This instrument was formally accepted by Watson, and indorsed by the 
gin company, but the said bank, about October 30th, refused to cash 
same. Meantime the second trade acceptance, which the bank held, fell 
due, and was duly protested for nonpayment, and payment was de- 
manded of the gin company as indorser. About this time, the gin com- 
pany, which still held the third trade acceptance, opened negotiations 
with Watson looking to the adjustment of matters relating to all three 
trade acceptances; and on November 17, 1921, said negotiations culmi- 
nated in an agreement between the gin company, Watson, and the said 
bank. As a defense to this suit, the gin company alleges, in its answer, 
the above agreement, and the performance of its terms by the respective 
parties, substantially as follows: That it was agreed by and between 
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said three parties that the gin company was to purchase from Watson 
a lot of cotton seed for the sum of $6,400 cash, and said purchase price 
was to be paid over by the gin company to the bank, and by the latter 
applied to the payment of the first and second trade acceptances, and 
the balance of said sum to be applied as a credit on the third trade ac- 
ceptance; that the bank agreed to pay, for Watson, the unpaid balance 
of the last-mentioned trade acceptance; that the bank agreed to release 
the gin company from all liability under said trade acceptance; that 
said agreement was, at the time of said agreement, carried out by all 
parties, resulting in a complete settlement and satisfaction of the trade 
acceptance sued on, so far as the gin company was concerned. The 
testimony is undisputed that the gin company did, in the transaction of 
November 17th, buy the lot of cotton seed from Watson, and pay over 
the purchase price to the bank, and that the latter applied all but $164 
thereof to the payment of the first and second trade acceptance, and 
that said balance of $164 was applied as a credit on the third trade ac- 
ceptance, and such credit was duly noted on the instrument; that the 
bank paid to the gin company the amount called for by the last-men- 
tioned instrument less said credit of $164, and the gin company delivered 
said instrument to the bank, bearing the indorsement of the gin com- 
pany; that, when the instrument fell due, according to its terms, it was 
duly protested for nonpayment, and the bank demanded payment by the 
gin company as indorser. 

All the testimony as to what occurred in the transaction mentioned is 
oral and is in substantial accord, except in the following respects: Wit- 
nesses for the gin company testified that the bank agreed in that trans- 
action to pay, for Watson, the third trade acceptance, less said credit; 
that the bank agreed to release the gin company from all liability under 
said instrument; that the sum that was paid to the gin company by the 
bank was in payment of the said trade acceptance for Watson. On the 
other hand, witnesses for the bank testified that the bank did not agree 
to pay the instrument for Watson, or to release the gin company from 
liability thereunder; but that the bank simply agreed, in effect, to pur- 
chase said instrument, and did purchase same, and that the sum paid to 
the gin company by the bank was the purchase money therefor. It also 
appears, without dispute, that the sum that was paid by the bank to the 
gin company was represented by a cashier’s check issued, at the time of 
said transaction, by the bank to the gin company, which check was duly 
paid when it was presented for payment. The purport of entries ap- 
pearing on the stub in the draft register of the Bank is, substantially, 
that ‘‘Watson Seed Co. C/S’’ (meaning cotton seed) was the purchaser 
of said check from the bank; but aside from this entry there is no testi- 
mony indicating that Watson purchased said cashier’s check from the 
bank. Watson testified as a witness in behalf of the gin company. He 
testified that, when the parties had reached an agreement, substantially 
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as alleged by the gin company, he left the bank before the details in- 
cident to the closing of the transaction were concluded, and therefore 
knew nothing of what transpired after he left. 

The case was tried to a jury, and the trial court submitted to the 
jury a single special issue, reading as follows: ‘‘Do you find and believe 
from a preponderance of the testimony that when, on or about the 17th 
day of November, 1921, J. H. Godfrey, as manager of the Forreston Gin 
Co., the defendant herein, delivered the trade acceptance sued on herein 
to the plaintiff, Waxahachie National Bank, that Lynn Lasswell, vice- 
president of the plaintiff bank, agreed with said Godfrey that the de- 
fendant gin company should be released from all liability, as an indorser 
on said instrument, to pay the same at maturity?’’ The jury an- 
swered ‘‘No.’’ 

In due season the gin company requested that the following special 
issue be submitted to the jury: ‘‘Did the Waxahachie National Bank 
pay the trade acceptance sued upon, to the Forreston Gin Co., for Ferris 
Watson, November 17, 1921?’’ This requested special issue was re- 
fused by the trial court. 

It will be observed that this requested special issue relates to the 
matter of alleged payment of the trade acceptance, as distinguished 
from the release of the gin company from liability under the instru- 
ment, and therefore relates to a distinct defense pleaded by the com- 
pany. As we have shown, there was parol testimony introduced by the 
gin company for the purpose of proving that, in the transaction of 
November 17th, the bank paid the said trade acceptance for Watson; 
but, in our opinion, the trial court did not err in refusing this requested 
special issue. 

The trade acceptance was a negotiatble instrument, and it bears the 
unqualified indorsement of the gin company, and it was so indorsed 
when delivered by the latter to the bank. Such indorsement constituted 
a new and substantive contract binding the gin company to the engage- 
ment that, on due presentment, the trade acceptance would be paid, 
according to its tenor, and that, if it be dishonored, and the necessary 
proceedings on dishonor be duly taken, the gin company would pay the 
amount thereof to the holder. R. S. art. 5936, § 66. The law reads this 
engagement into the indorsement contract, and parol testimony is in- 
competent to vary the terms of the contract thus made. Blucher v. 
Eubank (Tex. Com. App.) 58. W. (2d) 972; Cresap v. Manor, 63 Tex. 
485; Heidenheimer v. Blumenkron, 56 Tex. 308. 

Article 5939, § 119, of the Statutes, provides partly as follows: 


‘‘A negotiable instrument is discharged: 

‘‘1, By payment in due course by or on behalf of the principal 
debtor; ... 

‘*4. By any other act which will discharge a simple contract for 
the payment of money.’’ 
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The first paragraph of the statute plainly is not applicable to the 
facts of this case, for the reason that, at the time the transaction of 
November 17th occurred, the instrument had not matured, and therefore 
the alleged payment thereof, by the bank in behalf of Watson, was not 
in due course. R. 8S. art. 5937, § 88; 2 Daniel, Neg. Inst. §§ 1233, 1234; 
8 C. J. 566, § 789. The fourth paragraph of the statute set out above, 
does not undertake to prescribe the mode of proving the acts which are 
there declared to effect a discharge of a negotiable instrument, but leaves 
the matter of proof to be controlled by the general rules of evidence. 
It is perfectly clear that the parol testimony relied on by the gin com- 
pany to prove payment of the instrument by the bank, for Watson, 
would, if allowed effect, vary the terms of the indorsement contract 
made at the time, which, as we have seen, cannot be done. In Hall v. 
Wichita Bank & Trust Co. (Tex. Civ. App.) 254 S. W. 1036, in which 
case the writ of error was refused, it was decided that paragraph 4 of 
the above statute did not have effect to prevent proof being made by 
parol testimony, as at common law, that a negotiable instrument had 
been novated, thus recognizing that said paragraph has nothing to do 
with rules of evidence. The question of novation of the indorsement 
contract of the gin company is not in any wise involved in the present 
case. 

We have carefully considered all the assignments of error presented 
in the Court of Civil Appeals by the gin company, and find no merit in 
any of them. We therefore recommend that the judgment of the Court 
of Civil Appeals, reversing the trial court’s judgment, be reversed, and 
that the judgment of the trial court be affirmed. 


CURETON, C. J.—Judgment of the Court of Civil Appeals reversed, 
and judgment of the district court affirmed. 


DEPOSIT FOR PURPOSE OF PAYING DEBT 


State ex rel. Sorensen, Atty. Gen. v. State Bank of Touhy, Supreme 
Court of Nebraska, 240 N. W. Rep. 925 


Where a person delivers a check to the officer in charge of a 
bank and instructs him to remit the amount to a creditor to whom 
he owes that sum, the deposit constitutes a trust fund and the de- 
positor is entitled to payment in full on the failure of the bank. 


Proceedings by the state of Nebraska on the relation of C. A. Soren- 
sen, Attorney General, against the State Bank of Touhy, wherein E. H. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 132. 
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Luikhart was appointed receiver, and Frank J. Zetocha intervened. 
From an adverse judgment, the intervener appeals. Reversed, and 
cause remanded for specific decree. 

Julius J. Zitnik, of Omaha, for appellant. 

F. C, Radke, of Lincoln, Barlow Nye, of Kearney, and M. C. Radke, 
of Tecumseh, for appellee. 


ROSE, J.—In a proceeding in the district court for Saunders 
County to wind up the affairs of the State Bank of Touhy, an insolvent 
banking corporation, Frank J. Zetocha, intervener and claimant, pre- 
sented a petition for the allowance of $4,305.78 as a preferred claim 
for a trust fund payable in full out of the general mass of assets in the 
hands of the receiver. The trial court found that the proceeds of the 
check were not trust funds but deposits entitling claimant to share bank 
assets as a depositor. From a judgment based on that finding intervener 
appealed. 

The question presented by the appeal is the validity of the claim for 
a trust fund. The material facts are not in dispute. The claim arose 
in the following manner: Claimant owed the Prudential Insurance 
Company a debt of $4,305.78. To make payment he borrowed that 
amount, received from the lender a check therefor, turned the check 
over to the bank and directed the officer in charge to remit the money 
to the Prudential Insurance Company’s agent at Fargo, North Dakota. 
The check in possession of the bank was the equivalent of money, which 
it used for its own benefit, without making the remittance directed by 
claimant, Later the bank went into the hands of a receiver. 

The receiver takes the position that the check was deposited by 
claimant and relies on evidence that it was so entered on the bank 
records; that claimant had a checking account in the bank; that he ac- 
cepted a duplicate deposit slip therefor. 

It is a stipulated fact that claimant instructed the officer in charge 
of the bank to remit the $4,305.78 to the agent of the Prudential Insur- 
ance Company at Fargo. Claimant used the check for the sole purpose 
of paying his debt by bank remittance. What the banker entered on the 
books and on the so called ‘‘deposit slip’’ to the contrary was the work 
of the bank and did not record the consent of claimant to a deposit. If 
the amount of the check was a mere credit on the checking account of 
claimant, the bank could not have used the funds for the remittance 
directed by him without his personal check, which was never drawn. 
What was called a ‘‘deposit slip’? amounted to no more than a receipt 
for the check delivered to the bank for the sole purpose of providing the 
means for the remittance ordered. The bank received the check as a 
trustee, converted the proceeds, used them for banking purposes, and 
is accountable as trustee. The proceeds constituted trust funds which 
belonged to claimant pending the execution of the trust—an unper- 
formed duty of the trustee. The trust funds never became the prop- 
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erty of the bank and are not assets distributable to depositors. The 
ruling on intervener’s claim is controlled by the opinion in State v. 
Farmers’ State Bank, 121 Neb. 532, 237 N. W. 857. 

The judgment of the district court is reversed and the cause re- 
manded for a decree directing the receiver to pay intervener’s claim in 
full out of assets of the bank. 

Reversed and remanded for specific decree. 


NEGOTIABILITY NOT AFFECTED BY RESER- 
VATION OF RIGHT TO ANTICIPATE 
PAYMENTS 


Northridge v. Grenier, Supreme Judicial Court of Massachusetts, 180 
N. E. Rep. 226 


The negotiability of a note payable in installments is not de- 
stroyed by the presence of the words ‘‘with the right to anticipate 
any or all payments at any time.’’ 


Action by Henry W. Northridge against Paul Grenier. On report 
from the superior court. Judgment for plaintiff. 
G. S. Taft, of Worcester, for plaintiff. 


RUGG, C. J.—This is an action to recover an installment due on a 
written instrument, with interest. The instrument was duly protested 
and the action is against the indorser. The instrument, otherwise a 
promissory note payable to the defendant in quarterly specified install- 
ments, contained these words: ‘‘. . . With the right to anticipate any 
or all payments at any time. .’ The single question for decision 
is whether an instrument payable in installments, indisputably a promis- 
sory note in every other particular, is rendered nonnegotiable by reason 
of the right reserved to anticipate payments. 

The decision of that question depends upon the correct interpreta- 
tion of the relevant sections of the Negotiable Instruments Law which 
is found in G. L. ec. 107. It is there provided by section 23: ‘‘An in- 
strument to be negotiable must conform to the following requirements: 
1. It must be in writing and signed by the maker or drawer. 

3. Must be payee on demand or at a fixed or determinable fatuee 
time; . . .’’ and by section 26: ‘‘An instrument is payable at a de- 
terminable future time . . . which is expressed to be payable: 

2. On or before a fixed or determinable future time specified 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 752. 
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therein. .’ Interpreting these words according to the common 
and approved usage of the language, there is no doubt of their signifi- 
eance. An instrument payable at a stated time or times with the 
privilege on the part of those liable on it to anticipate any or all pay- 
ments at any time cannot reasonably be thought to be payable in any 
other way than on or before a fixed or determinable future time. 

Before the passage of any controlling statute and under the common 
law of this commonwealth a written promise to pay in the terms of one 
here in suit was not negotiable. Stults v. Silva, 119 Mass. 1387; Mahoney 
v. Fitzpatrick, 133 Mass. 151, 43 Am. Rep. 502. It is not necessary to 
revert to the common law and those decisions do not state the present 
law of the commonwealth in view of the explicit provisions of G. L. e. 
107, already quoted. It is our duty to construe the provisions of the 
Negotiable Instruments Act in conformity to their obvious meaning 
without regard to the previous law of the commonwealth unless neces- 
sary to resolve some doubt or obscurity. Union Trust Co. v. McGinty, 
212 Mass, 205, 207, 98 N. E. 679, Ann. Cas. 1913C, 525, 

Provision was made by St. 1888, ¢c. 329, that no written promise to 
pay money should be held not to be a promissory note or not to be 
negotiable for the reason that the time of payment was uncertain pro- 
vided that it was ‘‘payable at all events and at some time that must 
certainly come.’’ In Lowell Trust Co. v. Pratt, 183 Mass. 379, 67 N. E. 
363, the question was presented for decision whether under said chapter 
329 an instrument whereby the makers promised to pay a certain sum 
of money on a date certain was rendered nonnegotiable because it con- 
tained reservation of the privilege to the makers to pay the whole or any 
portion of the principal sum at any time before that certain date. It 
was held that the instrument was negotiable. The precise words of said 
chapter 329 are not in G. L. ec. 107. The substance is in the sections al- 
ready quoted. City National Bank v. Adams, 266 Mass. 239, 247, 165 
N. E. 470. The revision wrought no change in this respect in the sub- 
stance of the statute as it stood before. Main v. County of Plymouth, 
223 Mass. 66, 69, 111 N. E. 694; Commonwealth v. Welosky (Mass.) 
177 N. E. 656. The decision in the Lowell Trust Co. Case is on all fours 
with the case at bar. General Mortgage & Loan Corp. v. Dickey ( Mass.) 
174 N. E. 176. 

The only difficulty in the case at bar arises from unguarded ex- 
pressions in two decisions. The first of these is Pierce v. Talbot, 213 
Mass. 330, 100 N. E. 553. That decision although rendered in 1913, 
after the enactment of the Negotiable Instruments Act, related to an 
instrument made and delivered in November, 1893, which was before 
the passage of that act. The rights of the parties were therefore to be 
determined by the law as it existed prior to that act. St. 1898, ¢. 533, 
§ 195; Quimby v. Varnum, 190 Mass, 211, 213, 76 N. E. 671. The ease 
of Pierce v. Talbot was presented to the court (as appears from examina- 
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tion of the original papers) without reference being made in the briefs 
of either party to St. 1888, ¢. 329, or to Lowell Trust Co. v. Pratt, 183 
Mass. 379, 67 N. E. 363, and must be taken to have been decided without 
regard to that statute or that authority, and not intended to be in con- 
flict with either, or as an interpretation of either. The second decision is 
Stevens v. Muleahy, 261 Mass. 116, at page 119, 158 N. E. 344, 345, where 
it was said respecting notes containing reservation of right to anticipate 
payment before the final due date: ‘‘The notes, moreover, were non- 
negotiable instruments.’’ That statement was not at all necessary to 
the decision of the case, cannot be treated as a construction of G. L. e. 
107, §§ 23, 26, and is to be disregarded save in its historical aspects as 
referring to the common law laid down in Stults v. Silva, 119 Mass. 
137, there cited. 

It follows that the instrument in question is negotiable, the defendant 
is liable upon it as indorser and judgment is to be entered for the plain- 
tiff. The exact amount for which judgment is to be entered is to be 
determined in the superior court. So ordered. 


PAYMENT OF SAVINGS DEPOSIT WHERE 
PASSBOOK LOST 


Ornbaun v. First National Bank of Cloverdale, Supreme Court of 
California, 8 Pac. Rep. (2d) 470 


Where a decedent’s savings bank passbook cannot be found and 
the bank has received no notification of an assignment of the de- 
posit the administrator of the decedent’s estate is entitled to with- 
draw the deposit without indemnifying the bank on account of any 
loss which may be sustained on account of the payment, although 
the by-laws of the bank to which the decedent subscribe provide 
that withdrawals shall be permitted only when the passbook is pro- 
duced unless the passbook has been lost, when the officers of the 
bank may make payment to the depositor without the production of 
the book if the bank is furnished with satisfactory indemnity against 
any claim which may be made on account of the payment. 


Action by W. F. Ornbaun, administrator of the estate of Mike 
Krnich, also known as Mike Kruich, deceased, against the First National 
Bank of Cloverdale, a corporation. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

Mannon & Brazier, of Ukiah, for appellant. 

J. W. Kingren, of Ukiah, for respondent. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 112? 
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PER CURIAM.—This action was instituted by respondent as the 
public administrator of Mendocino County and as the administrator of 
the estate of one Mike Krnich to quiet title to and to recover possession 
of certain moneys admittedly on deposit with appellant to the credit 
of decedent at the time of his death. The trial court rendered judgment 
in favor of plaintiff, decreeing that the estate of Krnich was the owner 
of the money on deposit, and that the administrator was entitled to 
withdraw the same without producing the passbook or without indemni- 
fying the bank. From said judgment the defendant prosecutes this 
appeal. 

The action was submitted to the trial court on an agreed statement 
of facts. So far as pertinent here, these facts disclose the following 
situation: That on August 21, 1926, the deceased opened a savings 
account with defendant bank, and received as evidence of his deposit 
a passbook, and that from time to time he made deposits and withdraw- 
als from this account, all of which were recorded in the passbook; that 
on April 30, 1930, there was on deposit with defendant bank in the 
account the sum of $831.76; that at the time of making the initial de- 
posit, and at all times since, the by-laws of the bank, to which deceased 
subscribed, have provided that the passbook delivered to the depositor 
‘‘shall be the voucher of the depositor’’; that the bank may make pay- 
ments to any person producing the passbook; that no withdrawals shall 
be permitted unless the passbook is produced, ‘‘provided, however, that 
if the depositor shall prove to the satisfaction of the officers of the bank 
that his passbook has been lost, stolen or destroyed, and shall furnish to 
the bank satisfactory indemnity against any claim which may at any 
time be made against the bank on account thereof, the officers of the 
bank may make payment to the depositor without the production of 
such book’’; that ‘‘no assignment of any passbook shall be valid or 
binding upon the bank until the bank shall have been notified thereof 
in writing . . . and notation of said assignment be made by the 
bank on the passbook’’; that, when any deposit account shall be closed, 
the passbook shall be returned to the bank; that, if the passbook is lost, 
or in any manner passes from the control of the depositor, the bank 
should be at once notified of the fact in writing. The facts further dis- 
close that the depositor died on April 30, 1930, and was then a resident 
of Mendocino County; that in due course plaintiff, as public administra- 
tor of that county, was duly and properly appointed administrator of 
the estate; that the administrator needs the moneys in the account for 
the purpose of defraying the costs of administration and paying funeral 
expenses; that the administrator has diligently and carefully searched 
for the passbook, but has been unable to find the same; that neither the 
defendant nor the plaintiff has any knowledge as to whether an assign- 
ment of the deposit was made by the depositor prior to his death; that 
the account is in the name of the deceased ; that the bank has never been 
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notified in writing or otherwise that in fact an assignment was made by 
the deceased ; that the plaintiff has demanded, in proper form, that the 
total amount of the deposit with interest be paid to him; that said de- 
mand was countersigned by a judge of the Superior Court as provided 
by law; that the bank claims no interest in the deposit, and is willing 
and has offered to pay the same to the administrator upon his produc- 
tion of the passbook or upon the administrator indemnifying the bank 
against loss on account of said payment; that the administrator has 
not produced the book, nor has he offered to so indemnify the bank. 

Preliminarily it should be stated that there is no doubt that in a 
proper case the public administrator has the power to withdraw deposits 
of the nature of the one herein involved when such sums are needed to 
defray the costs of administration, and when the order of withdrawal is 
countersigned by a judge of the Superior Court. <A statutory provision 
confers that right on a public administrator. Stats. 1911, p. 1007, § 4. 
It is agreed that the instant case is a proper one for the withdrawal of 
the deposit if the administrator is entitled to withdraw the same without 
production of the passbook or without offering to indemnify the bank 
for any loss it may incur in permitting such withdrawal. 

There is no dispute that the passbook cannot be found, and that the 
deposit is now in the name of the deceased, and that the bank has never 
been notified of any assignment of the deposit. It is true that the de- 
positor entered into a contract with the bank to indemnify the bank 
against any loss suffered by it in making payments to the depositor 
without production of the passbook, but it is obvious that, reasonably 
interpreted, the indemnification agreement can only be applied to a 
situation where there is a possibility that the bank may suffer loss by 
reason of such payment. If the bank cannot possibly be injured by 
reason of such payment, no indemnification can or should be required. 
Dollar v. International Banking Corp., 13 Cal. App. 331, 109 P. 499. 

Appellant contends that the deceased may have assigned the sum on 
deposit before his death, and that, if such assignment did in fact take 
place, then the assignee could recover from the bank. This is the only 
possible contingency suggested by counsel for appellant in which the 
bank could possibly suffer a loss by payment to the administrator with- 
out production of the passbook. We are of the opinion that, even if 
such assignment had in fact been made by the deceased, the assignee, 
having failed to notify the bank thereof, would have no cause of action 
against the bank in the event it pays the amount of the deposit to the 
administrator. This conclusion necessarily follows as the result of the 
application to the facts of this case of several elementary rules appli- 
cable to the law of assignments. 

In the first place, it is clear that a bank deposit of the nature of the 
one here in dispute is a chose in action as defined by section 953 of the 
Civil Code. Dellepiane v. Hynes, 83 Cal. App. 604, 257 P. 180. The 
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only way this chose in aciton could be transferred by the owner, by 
gift or otherwise, is by an assignment. If the deceased had assigned 
the chose in action prior to his death to a third person, such assignee, 
in order to perfect his rights as against the debtor bank, must notify 
the debtor of the assignment. This is so, because the debtor is entitled 
to set up against the assignee all set-offs and defenses it may have or 
acquire against the assignor until he is notified of the assignment. Sec- 
tion 368, Code Civ. Proc.; section 1459, Civ. Code. Stated in another 
way, the debtor may avail itself of any set-off or defense acquired before 
notice of the assignment. 3 Cal. Jur. 286, § 37. It is a well-settled 
rule that payment by the debtor to the assignor before notice of the 
assignment is valid against the assignee. 5 Cor. Jur. 960, § 148. Ap- 
pellant does not challenge these well-settled rules, but seeks to avoid 
their application by the following reasoning. It is first pointed out 
that California has adopted the rule that the mere delivery of a savings 
bank passbook with intent to pass title is sufficient to constitute an as- 
signment by way of gift of the deposit. This is undoubtedly the rule 
in this state. Dellepiane v. Hynes, supra; Donovan v. Hibernia Sav. 
& Loan Society, 90 Cal. App. 489, 265 P. 995. 

Appellant next admits that, in reference to the assignment of an 
ordinary nonnegotiable chose in action, the assignee must give notice 
to the debtor in order to perfect his title against the debtor, but con- 
tends that such rule has no application to a chose in action in the nature 
of a bank deposit evidenced by a passbook. While admitting that a 
bank passbook is a nonnegotiable instrument, appellant contends that, 
by virtue of the by-laws of the bank, and by virtue of the nature of a 
savings bank passbook, such nonnegotiable instrument should be con- 
sidered as ‘‘quasi’’ negotiable, and that the rule should be that an 
assignee of such an instrument does not have to give notice to the bank 
in order to perfect his title as against the bank. In this regard, ap- 
pellant emphasizes the by-law of the bank providing that the bank may 
pay the deposit to the person in possession of the passbook. If we were 
to hold that this by-law operated so as to make a passbook a negotiable 
instrument, it would be necessary to hold that the parties can make a 
nonnegotiable instrument negotiable by contract, and this they cannot 
do. American Nat. Bank v. A. G. Sommerville, Inc., 191 Cal. 364, 216 
P. 376. Neither reason nor authority supports appellant in its conten- 
tion that the rules applicable to negotiable instruments should be ex- 
tended to apply to instruments such as savings bank passbooks. <A ease 
very similar to the one at bar is Vincent v. Port Huron Sav. Bank, 147 
Mich. 487, 111 N. W. 90. In that case the administrator could not 
produce the passbook, nor would he indemnify the bank. By statute 
and by rule of the bank no deposit could be withdrawn without the 
production of the passbook. The court held that, where the passbook 
has been lost or cannot be found, the administrator may recover the 
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money without offering to indemnify the bank, for the reason that the 
bank could not possibly be injured by such payment. At page 91 of 
111 N. W., 147 Mich. 437, the court stated: ‘‘The facts that the deposi- 
tor is dead, that the demand is made by a duly qualified administrator 
of the depositor’s estate, that the passbook is not negotiable, that no 
other demand is made, that several months have intervened the death 
and the demand, and, last but not least, that, so far as discharging the 
debt is concerned, payment to the depositor, with no notice of an assign- 
ment of the debt, would protect the bank, are all of them facts to be 
used in testing the sufficiency of the excuse made.’’ In discussing a 
rule of the bank to the effect that the bank may pay to the person pro- 
ducing the passbook, the court stated: ‘‘No assignee of the fund, with 
notice of the rule, has the right to rely upon it absolutely, and to say 
he purchased the debt and took the book assuming that no one but the 
holder of the book could obtain the deposit. See Ackenhausen v. People’s 
Savings Bank, 110 Mich. 175, 68 N. W. 118, 33 L. R. A. 408, 64 Am. St. 
Rep. 338; Mahon v. South Brooklyn Sav. Inst., 175 N. Y. 69, 67 N. E. 
118, 96 Am. St. Rep. 603. If he has not this right, he is relegated to 
the position of the assignee of a chose in action which the debtor pays, 
before notice of the assignment, to the creditor.’’ See, also, Bryson v. 
Security Trust, ete., Bank, 29 Cal. App. 596, 156 P. 987. We are there- 
fore of the opinion that a savings bank passbook is a nonnegotiable in- 
strument, governed by the same rules applicable to nonnegotiable 
instruments generally. Since it is admitted that the deposit is in the 
name of deceased, and since it is admitted that no notice of any assign- 
ment has been directly or indirectly received by the bank, it necessarily 
follows, under the rules already discussed, that payment to the admin- 
istrator, and a receipt given by him, will completely release the bank 
from liability. The appellant cannot suffer loss by making such pay- 
ment, and is therefore not entitled to be indemnified against a liability 
which cannot possibly exist. The judgment is affirmed. 


RIGHTS OF DRAWER OF CERTIFIED CHECK 


Cuesta, Rey & Co. v. Newsom, Supreme Court of Florida, 136 So. 
Rep. 551 


A check certified by the drawee bank at the request of the drawer 
and given by the drawer in payment of internal revenue taxes was 
not paid because of the drawee’s failure before presentment and the 
drawer was obliged to pay the amount of the check to the govern- 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 211. 
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ment. It was held that the bank was the primary obligor on the 
check and by reason of this liability the government had a lien for 
the amount of the check upon the assets of the bank; and that as the 
drawer, who was secondary obligor, paid the amount to the govern- 
ment it became subrogated to the rights of the government against 
the bank and thereby acquired a preferred claim for the amount of 
the check. 


i 


Suit by Cuesta, Rey & Co. against John A. Newson, as liquidator of 
the Citizens’ Bank & Trust Company, and others. From an order sus- 
taining a demurrer to the bill of complaint, complainant appeals. Order 
reversed, and cause remanded. 

Altman, Morrow & Cooper, of Tampa, for appellant, 
Jackson, Dupree & Cone, of Tampa, for appellees. 


BUFORD, C. J.—Cuesta, Rey & Co., being indebted to the United 
States Government for the payment of certain revenue taxes, made a 
check payable to the collector of internal revenue for the district of 
Florida (Peter Miller, of Jacksonville, Fla.) for the sum of $1,887.60. 
The check was drawn on Citizens’ Bank & Trust Company of Tampa, 
and, at the request of the drawer, Cuesta, Rey & Co., the bank certified 
the check. Cuesta, Rey & Co. thereupon tendered and delivered the cer- 
tified check to Peter Miller, as collector of internal revenue, as payment 
for such internal revenue taxes due the Federal Government. Peter 
Miller, as collector of internal revenue of the United States for the state 
of Florida, indorsed the check to Jacksonville Branch, Federal Reserve 
Bank of Atlanta. Before Federal Reserve Bank of Atlanta could pre- 
sent the check to Citizens’ Bank & Trust Company of Tampa for pay- 
ment, the Citizens’ Bank & Trust Company became insolvent and was 
taken over by the comptroller. John A. Newsom was appointed and 
qualified as liquidator for the Citizens’ Bank & Trust Company. The 
Citizens’ Bank & Trust Company, on account of its failure, did not pay 
the check, and upon failure of the bank to pay the check, Cuesta, Rey 
& Co. was called upon to pay the same, and on the 29th day of July, 
twelve days after the closing of the bank, paid the entire amount of the 
check to the said collector of internal revenue, and the United States 
Government thereupon surrendered the check to Cuesta, Rey & Co., who 
is now the owner and holder thereof. 

Cuesta, Rey & Co. demanded payment in full of the amount of 
the check of the liquidator as a preferred and secured claim. The 
liquidator refused to pay the same. 

Suit was brought by Cuesta, Rey & Co. in equity to enforce the pay- 
ment by the liquidator of the amount of the check, the theory of the suit 
being that, when the bank certified the check and the check was delivered 
so certified to Peter Miller, the proper and authorized agent of the 
United States Government, in payment of the tax, that Citizens’ Bank 
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& Trust Company became the primary debtor by reason of its certifica- 
tion of the check, and Cuesta, Rey & Co. became secondarily liable for 
the obligation, and that, when the bank failed to pay the check, and 
Cuesta, Rey & Co. paid the check in full, it beeame subrogated in equity 
to the rights of the payee and to all securities operating in favor of the 
payee for the payment of the check as against the primary obligor. 

Demurrer was filed to the bill of complaint and sustained apparently 
upon the theory that Cuesta, Rey & Co. was not entitled to subrogation. 

The question here presented has never come before this court for 
determination before, and we have been unable to find where the same 
state of facts has been presented to any other court of last resort. How- 
ever, we think that the principles of law applicable to this case are 
clearly defined by this and other courts, and that the proper answer to 
the question involved is not in doubt. 

If the check had been certified after delivery to the payee, then the 
drawer, Cuesta, Rey & Co., would have been discharged from any obliga- 
tion thereon. 

In the ease of Bank of Bay Biscayne v. Ball, 99 Fla. 745, 128 So. 
491, 492, this court said: 


‘‘The principle is that a certificate of a bank that a check is good is 
equivalent to acceptance. See section 6926, C. G. L. 1927; Merchants’ 


National Bank v. State National Bank, 10 Wall. 604, 647, 19 L. Ed. 
1008 ; First National Bank v. Whitman, 4 Otto [94 U. 8.] 348, 24 L. Ed. 
229; Metropolitan National Bank of Chicago v. Jones, 137 Ill. 634, 27 
N. E. 533, 31 Am. St. Rep. 403, 12 L. R. A. 492; Minot v. Russ, 156 
Mass. 458, 31 N. E. 489, 32 Am. St. Rep. 472, 16 L. R. A. 510; Detroit 
First National Bank v. Currie, 147 Mich. 72, 110 N. W. 499, 118 Am. St. 
Rep. 537, 9 L. R. A. (N. 8.) 698, 11 Ann. Cas. 241; Jackson Paper Mfg. 
Co. v. Commercial Nat. Bank, 199 Ill. 151, 65 N. E. 136, 93 Am. St. Rep. 
118, 59 L. R. A. 657.”’ 


In that case the court quoted with approval the reasons for the rule 
as expressed in the opinion in the case of Merchants’ National Bank v. 
State National Bank, 10 Wall. 604, 19 L. Ed. 1008, in which it was said: 


“The object of certifying a check, as regards both parties, is to en- 
able the holder to use it as money. The transferee takes it with the 
same readiness and sense of security that he would take the notes of the 
bank. It is available also to him for all the purposes of money. Thus 
it continues to perform its important functions until in the course of 
business it goes back to the bank for redemption and is extinguished by 
payment. 

“It cannot be doubted that the certifying bank intended these con- 
sequences, and it is liable accordingly. To hold otherwise would render 
these important securities only a snare and delusion.”’ 


In support of the rule, the following authorities are cited: Bickford 
v. Nat. Bank, 42 Ill. 238, 89 Am. Dec. 436; Willets v. Phoenix Bk., 9 
N. Y: Super. Ct. (2 Duer) 121; Barnet v. Smith, 10 Fost. (30 N. H.) 
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256, 64 Am. Dec. 290; Meads v. Merchants’ Bank, 25 N. Y. 146, 82 Am. 
Dec. 331; Farmers’ & Mechanics’ Bk. v, Butchers’ & Drovers’ Bk., 11 
N. Y. Super. Ct. (4 Duer) 219; Farmers’ & Mechanics’ Bk. v. Butchers’ 
& Drovers’ Bk., 14 N. Y. 624; Brown v. Leckie, 43 Ill. 497; Girard Bk. 
v. Bk. of Penn., 39 Pa. 92, 80 Am. Dee. 507. 

Section 4840, Rev. Gen. St. 1920, section 6926, Comp. Gen. Laws 
1927, provides as follows: 










‘“Where a check is certified by the bank on which it is drawn, the 
certification is equivalent to an acceptance.”’ 









Section 4841, Rev. Gen. St. 1920, section 6927, Comp. Gen. Laws 
1927, is as follows: 






‘*Where the holder of a check procures it to be accepted or certified, 
the drawer and all indorsers are discharged from liability thereon.’’ 





Section 4842, Rev. Gen. St. 1920, section 6928, Comp. Gen. Laws 
1927, is as follows: 






‘fA check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank; and the bank is not 
liable to the holder, unless and until it accepts or certifies the check.’’ 











The opinion in the case of Amos, Comptroller v. Baird, 96 Fla. 181, 
117 So. 789, does not control in this case, because in this case equities 
have arisen and become potent which do not exist in that case. The first 
question to be determined here is, What was the relation of Cuesta, Rey 
& Co. to the United States Government, and what was the relation of 
Citizens’ Bank & Trust Company to the United States Government 
when the check drawn by Cuesta, Rey & Co. had been certified by 
Citizens’ Bank & Trust Company and delivered to the authorized agent 
of the United States Government to whom it was payable for taxes due 
the United States Government. 

It appears to be well settled in the opinion of text-writers and by the 
opinions and judgments of courts of the last resort that the accepter 
of a bill is the principal debtor and the drawer the surety and nothing 
will discharge the accepter but payment or release. He is bound, though 
he accepted without consideration and for the sole accommodation of . 
the drawer. Defenses to Commercial Paper, Joyce, Vol. 1, § 426, p. 572; 
Wilson v. Isbell, 45 Ala. 142. 

It is also settled that, ‘‘by certifying a check, the bank thereby 
assumes the primary liability to the holder for payment. The certifica- 
tion is equivalent to the acceptance of a bill of exchange payable on de- 
mand and the obligation of the bank is subsequently the same as that 
assumed by the accepter of such a bill. It creates an original actionable 
liability against the bank, imports that the check is drawn upon suffi- 
cient funds which will be retained to pay upon a check whenever it is 
presented.’’ Bickford v. First Nat. Bank, 42 Ill. 238, 89 Am. Dec. 436, 
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and note; Drovers’ Nat. Bank v. Anglo-American Packing Co., 117 IIl. 
100, 7 N. E. 601, 57 Am. Rep. 855; Louisiana Ice Co. v. State Nat. 
Bank, 1 McGloin (La.) 181; Farmers’, etc., Bank v. Butchers’, etc., 
Bank, 16 N. Y. 125, 69 Am. Dec. 678; Meads v. Merchants’ Bank, 25 
N. Y. 143, 82 Am. Dec. 331; Farmers’, ete., Bank v. Butchers’, ete., 
Bank, 28 N. Y. 425, 26 How. Prac. 1; Willets v. Phoenix Bank, 9 N. Y. 
Super. Ct. (2 Duer) 121; Blake v. Hamilton Dime Sav. Bank, 79 Ohio 
St. 189, 87 N. E. 73, 20 L. R. A. (N. 8S.) 290, 128 Am. St. Rep. 684, 16 
Ann. Cas. 210; Merchants’ Bank of Valdosta v. Baird (C. C. A.) 160 F. 
642,17 L. R. A. (N. 8.) 526; McIntire et al. v. Raskin, Ct. of Appeals 
of Ga., filed November 15, 1930, reported 42 Ga. App. 303, 155 S. E. 
799; Banks and Banking, Michie, Vol. 2, § 145, p. 1176; Capital City 
Insurance Co. v. Quinn, 73 Ala. 558. 

The bank having by its acceptance and the delivery of the certified 
check to the payee become the primary obligor, and the obligation hav- 
ing been thereafter fully paid by the secondary obligor, the question to 
be determined is whether or not the secondary obligor by the payment 
of the obligation, which it was in duty bound to pay, entitled such 
secondary obligor to subrogation of the lien of the payee created by 
Federal statute on the assets of the bank. 

Section 109, title 26. USCA, the federal internal revenue act, pro- 
vides : 

‘Payment of taxes; certified checks; ultimate payment. It shall be 
lawful for collectors of internal revenue to receive for internal taxes 
and all public dues certified checks drawn on national and state banks, 
and trust companies during such time and under such regulations as the 
Secretary of the Treasury may prescribe. No person, however, who 
may be indebted to the United States on account of internal taxes who 
shall have tendered a certified check or checks as provisional payment 
for such duties or taxes, in accordance with the terms of this section, 
shall be released from the obligation to make ultimate payment thereof 
until such certified check so received has been duly paid; and if any 
such check so received is not duly paid by the bank on which it is drawn 
and so certifying, the United States shall, in addition to its right to 
exact payment from the party originally indebted therefor, have a lien 
for the amount of such check upon all the assets of such bank; and such 
amount shall be paid out of its assets in preference to any or all other 
claims whatsoever against said bank, except the necessary costs and 
expenses of administration and the reimbursement of the United States 


for the amount expended in the redemption of the circulating notes of 
such bank.’’ 


In Pomeroy’s Equitable Remedies (2d Ed.) vol. 5, § 2345, the writer 
Says: 


‘‘Whenever a party discharges an obligation in performance of a 
legal duty—that is an obligation for the performance of which he was 
legally bound—but for which his liability was subsequent to that of an- 
other party, he is entitled to be subrogated to, and to have the benefit 
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of, all rights of the creditor and all securities which may at any time 
have been put into the creditor’s hands by a party whose liability is 
prior to his own, or which the creditor may have obtained from such 
party.’’ 


And in section 2351 the same author says: 


‘“The subrogee is, in general, entitled to stand in the shoes of the 
creditor, and to enforce every right which the creditor himself could 
have enforced, so far as necessary to secure reimbursement or contribu- 
tion. This includes the right to enforce the principal obligation itself, 
even though it be discharged at law, and to claim all of the incidents of 
such obligation.’’ 


In the case of Boley v. Daniel, 72 Fla. 121, 72 So. 644, L. R. A. 
1917A, 734, this court, speaking through Mr. Justice Whitfield, said: 


‘‘Subrogation is the substitution of one person in the place of an- 
other with reference to a lawful claim or right. 

‘*Subrogation arises by operation of law where one, having a liability 
or a right or a fiduciary relation in the premises, pays a debt due by 
another under such circumstances that he is in equity entitled to the 
security or obligation held by the creditor whom he has paid, This is 
called ‘legal subrogation.’ 

‘* “Conventional subrogation’ depends upon a lawful contract, and 
occurs where one, having no interest in or relation to the matter, pays 
the debt of another, and by agreement is entitled to the securities and 
rights of the creditor so paid.’’ 


In Lovingood v. Butler Construction Co., decided November 15, 
1930, reported 131 So, 126, 131, this court, speaking through Mr. Justice 
Ellis, said: 


‘‘Subrogation is the substitution of one person in the place of an- 
other with reference to a lawful claim or right. There is a legal sub- 
rogation and a conventional subrogation. There was no legal subroga- 
tion because the complainant had no liability or right or a fiduciary re- 
lation in the premises. Nor was there a conventional subrogation be- 
cause there was no agreement between the complainant and Lovingood 
that the former should be entitled to the securities and rights of the 
creditor so paid. See Boley v. Daniel, 72 Fla. 121, 72 So. 644, L. R. A. 
1917A, 734. 

‘<The case of Forman v. First Nat. Bank of Quincy, 76 Fla. 48, 79 
So. 742, is not authority in this case, because in the case cited Forman 
advanced the money to Guyton for the purpose of paying off a mortgage 
made by Guyton to Burgess & Co. and to pay two judgments against 
Guyton under an agreement with Guyton that the mortgage to Forman 
to secure the payment of the money advanced should constitute a lien 
superior to the lien of a mortgage which Guyton had given to Carter 
and which was inferior to the Burgess mortgage. The decision pro- 
ceeded upon the theory that the agreement was equivalent to one that 
the Burgess mortgage should be kept alive for the benefit of Forman. 

‘‘The general rule regarding subrogation to liens that may exist in 
favor of laborers under the statute is that one who lends money to an- 
other to enable him to pay laborers who, if their wages should remain 
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unpaid, would be entitled to a lien therefor, is not entitled merely by 
virtue of such loan or advance to that lien by equitable subrogation. 
The advance must be made in expectation of being subrogated and 
under an agreement to that end. See Bank of Commerce y. Lawrence 
County Bank, 80 Ark. 197, 96 S. W. 749, 117 Am. St. Rep. 85, 10 Ann. 
Cas, 211. 

‘‘The rule of the civil law which required an absolute and express 
agreement for subrogation is modified by the generally accepted view 
that it is not necessary that there should be an express agreement that 
the lien shall be kept alive for the benefit of one advancing the money 
to pay it or that it be assigned, but, if from all the facts and cireum- 
stances surrounding the transaction it is clearly to be implied that it 
was the intention of the parties that the person making the advance 
was to have security of equal dignity and position with that discharged, 
then equity will decree a subrogation. In such ease equity, speaking 
from the standpoint of good conscience, substitutes the person so paying 
the debt to the place of the original creditor so far as to enable him to 
enforce the security for the purpose of reimbursement. See 25 R. C. L. 
1340; Bell v. Bell, 174 Ala. 446, 56 So. 926, 37 L. R. A. (N. 8.) 1203, 
note; Wilkins v. Gibson, 113 Ga. 31, 38 S. E. 874, 84 Am. St. Rep. 204; 
Johnson v. Barrett, 117 Ind. 551, 19 N. E. 199, 10 Am. St. Rep. 83; 
Heuser v. Sharman, 89 Iowa 355, 56 N. W. 525, 48 Am. St. Rep. 390; 
Good v. Golden, 73 Miss. 91, 19 So. 100, 55 Am. St. Rep. 486; Errett v. 
Wheeler, 109 Minn. 157, 123 N. W. 414, 26 L. R. A. (N. S.) 816; 37 
Cye. 468; Suddath v. Gallagher, 126 Mo. 393, 28 S. W. 880; In re North 
River Const. Co., 38 N. J. Eq. 433.” 


In Brogan v. Ferguson et al.. filed March 30, 1931, reported 133 So. 
317, 320. this court said: 


‘‘*The modern authorities agree that the doctrine of subrogation 
has been steadily expanding and growing in importance and extent in 
its application to various subjects and classes of persons and that the 
agreement out of which conventional subrogation arises and upon which 
it rests may be express or implied.’ 

‘“The equitable rule of subrogation contended for by the appellant 
in this case is sustainable on the theory that since, as between the par- 
ties to the deed, the grantee by his contract agreed to save harmless the 
grantor from ‘all liability whatsoever’ incumbering the mortgaged prop- 
erty, the appellant as a mortgagee is entitled to the benefit of this con- 
tract. though she was unaware of its existence when made, under the 
familiar doctrine that a creditor is entitled. by equitable subrogation, 
to all securities held by a surety of the principal debtor. Keller v. Ash- 
ford. 133 U. 8. 610, 10 S. Ct. 494, 33 L. Ed. 667; Osborne v. Cabell, 77 
Va. 462; Green v. Stone, 54 N. J. Eq. 387. 34 A. 1099, 55 Am. St. Rep. 
577: Crowell v. Hospital of St. Barnabas, 27 N. J. Eq. 650.”’ 


It would appear that we need go no further than the portals of our 
own court to find ample authority for the application: of the doctrine 
of subrogation in this ease, 

In 37 Cye. p. 426, it is said: 


‘“Where preference is given to a debt on account of its character, a 
surety upon paying the debt is entitled to the same preference to which 
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the creditor was entitled, and to the dignity of such claim, and the same 
rule applies where a state or the United States is the creditor.”’ 


Supporting this doctrine is the case of Union Indemnity Co. v. 
City of New Smyrna et al. (Fla.) 130 So. 453; U. 8. Fidelity Co. v. 
Bramwell (D. C.) 295 F. 331; Maryland Casualty Co. v. McConnell, 
148 Tenn. 656, 257 S. W. 410; U. 8S. Fidelity & Guaranty Co. v. Central 
Trust Co., 95 W. Va. 458, 121 8S. E. 480. See, also, Miami Mortgage & 
Guaranty Co. v. Drawdy, 99 Fla. 1092, 127 So. 323; Gerseta Corpora- 
tion v. Equitable Trust Co., 241 N. Y. 418, 150 N. E. 501, 43 A. L. R. 
1320; U. 8. Fidelity & Guaranty Co. v. Bramwell, 108 Or. 261, 217 P. 
332, 32 A. L. R. 829. 

So it is that we now hold that under the facts alleged in the bill of 
complaint which are admitted by the demurrer, at the time Citizens’ 
Bank & Trust Company closed its doors and went into the hands of the 
comptroller for liquidation, it was the primary obligor on a certified 
check payable to the collector of internal revenue of the United States 
for Florida; that by reason thereof the United States had a lien for the 
amount of such check upon the assets of the bank, as provided by section 
109, title 26, USCA, the internal revenue act, quoted supra; that Cuesta. 
Rey & Co. was the maker of and was secondarily liable on such certified 
check; that when the check was presented to the bank and it failed to 
pay the same, and when thereupon payment was demanded of Cuesta, 
Rey & Co., and that company, being the secondary obligor for the pay- 
ment thereof, paid the same in full, Cuesta, Rey & Co. became thereby 
subrogated to the rights and liens existing by force of the statute in 
favor of the United States and thereby acquired a secured and preferred 
claim for the amount of the check against the bank and the liquidator 
thereof. 

For the reasons stated, the order overruling the demurrer should be 
reversed, and the cause remanded for further proceedings not incon- 
sistent with this opinion. It is so ordered. 

Reversed. 


BANK COLLECTING DRAFT AS AGENT OF 
DRAWER 


Love, Superintendent of Banks v. Meridian Grain & Elevator Co., 
Supreme Court of Mississippi, 139 So. Rep. 857 


A draft forwarded by a grain company to a bank for collection 
contained a printed instruction to the effect that the draft was a 
cash payment and was not to be treated as a deposit, and that the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. 
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funds obtained through its collection were not to be accounted for 
to the drawer and were not to be commingled with the other funds 
of the collecting bank. It was held that this instruction was notice 
to the bank that the company intended the draft and its proceeds to 
be handled by the bank as its agent and did not intend that the rela- 
tion of debtor and creditor should exist between it and the bank. 

It appeared that the Citizens’ Bank of Newton received the draft 
from the plaintiff Meridian Grain & Elevator Company and pre- 
sented it to the drawees, receiving the drawees’ check in payment. 
The bank charged the amount of the check against the account of 
the drawees of the draft and mailed its draft on the First National 
Bank of Meridian to the plaintiff. When the draft was presented 
payment was refused because the Citizens’ Bank had closed its 
doors. At the time there were ample funds to the credit of the 
Citizens’ Bank with the Meridian Bank to pay the draft. It was 
held that owing to the direction printed on the draft the Citizens’ 
Bank acted as the plaintiff’s agent in the transaction and that since 
the relation between the plaintiff and the bank was that of principal 
and agent instead of debtor and creditor the plaintiff was entitled 
to have his claim for the amount of the draft paid as a preference. 


Petition by the Meridian Grain & Elevator Company claiming a 
preference and seeking to establish as a trust certain funds in the hands 
of J. S. Love, Superintendent of Banks, and another. Decree for the 
company, and the Superintendent of Banks and another appeal. 
Affirmed. 

Flowers, Brown & Hester, of Jackson, for appellants. 


J. H. Currie and J. C. Floyd, both of Meridian, for appellee. 


McGOWEN, J.—This case arose in the chancery court of Newton 
County on a petition of the Meridian Grain & Elevator Company, ap- 
pellee, to have a certain claim in its behalf adjudicated as a preference 
claim, establishing as a trust certain funds in the hands of J. S. Love, 
superintendent of banks, and M. L. Thompson, liquidating agent, appel- 
lants, these funds having come into the hands of the latter because of 
the failure of the Citizens’ Bank of Newton, in which the funds in ques- 
tion were held. The superintendent of banks and the liquidating agent 
admitted the correctness of the appellee’s claim, but denied that same 
was 4 trust fund, and as such entitled to preferential payment. Upon 
the trial of the issue the court below established the claim as a prefer- 
ence claim arising out of a trust in favor of the appellee; and from that 
decree the representatives of the bank appeal here. 

On May 5, 1930, the Meridian Grain & Elevator Company of Meri- 
dian, Miss., sold and shipped to Buckley Bros. of Newton, Miss., a car- 
load of merchandise, and on the same day drew a draft upon Buckley 
Bros., attaching thereto the bill of lading for the car of merchandise. 
The draft is as follows: 
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‘‘No. 7498 This draft is a cash item and is not to be treated $787.25 
as a deposit. The funds obtained through its col- 
lection are not to be accounted for to drawer, 
and are not to be commingled with the other 
funds of collecting bank. 
‘‘Meridian, Miss., May 5, 1930. 


“‘At Sight pay to the order of Citizen Bank dollars. 


Value received and Charge to account of Meridian Grain & Elevator Co. 
By: J. M. Segar. 
Newton, Miss. ................ vi 


Attached to and accompanying the draft was a letter of instruction 
to the Citizens’ Bank of Newton, Miss., the collecting agent, in the 
following words, to wit: 


‘*Citizens Bank, Newton, Miss., 

‘*Gentlemen: We enclose herewith our Draft or Trade Acceptance as 
listed below, for collection and returns. No Protest. 

‘*Kindly deliver to payee any bill of lading attached, only upon pay- 
ment of draft, and remit to us immediately in New York, New Orleans, 


or Chicago Exchange. 

‘‘Drafts on any other city cost us extra exchange, and we cannot 
accept any other than New York, New Orleans, or Chicago Exchange, if 
you deduct exchange charges to begin with. We will accept, without 
deductions on your part, drafts on other cities, in case you are unable to 
furnish New York, New Orleans, or Chicago Exchange to us: 








7498 Buckley Bros. 








‘‘Very truly yours, 
‘‘Meridian Grain & Elevator Co. 
‘‘B. McRaven, Sect-Treas.”’ 


The Citizens’ Bank of Newton received the draft with bill of lading 
attached, and letter of instruction, on or about May 8, 1930, on which 
day the bank presented same to Buckley Bros., and received in payment 
thereof the check of Buckley Bros. on it for the amount of the draft, and 
thereupon the bank delivered the draft, with bill of lading attached, to 
Buckley Bros. At the time the bank received the check in payment of 
the draft, Buckley Bros. had ample funds on deposit there to pay the 
said check. The bank charged the amount of the check to the checking 
account of Buckley Bros., and mailed its draft for $786.45 on the First 
National Bank of Meridian, to the Meridian Grain & Elevator Co. There 
were ample funds to the credit of the Citizens’ Bank of Newton to pay 
this check. At all times between the date of the receipt of the draft by 
the Citizens’ Bank of Newton and the date it was charged to Buckley 
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Bros., May 16, 1930, the latter had ample funds to its credit with which 
to pay the check. On the day its exchange was mailed, May 16, 1930, 
the Citizens’ Bank of Newton suspended business and closed its doors, 
not opening for business on May 17th, and has not since that time re- 
opened. On the following morning the Meridian Grain & Elevator Co. 
presented the draft drawn by the Citizens’ Bank of Newton in its’ favor 
on the First National Bank of Meridian, but the latter bank declined to 
pay the same because it had been advised that the drawing bank, 
Citizens’ Bank of Newton, had closed its doors, although there were 
ample funds to the credit of the Citizens’ Bank with which to pay the 
draft or exchange. 

The president of the Meridian Grain & Elevator Co, testified that he 
had drawn similar drafts with similar letters of instruction acecompany- 
ing such drafts a number of times within the space of two years previous 
to the drawing of this draft, and that he had received the exchange of 
the Citizens’ Bank drawn on different banks, that his money had been 
paid, and that he had made no complaint because the Citizens’ Bank had 
not delivered to him the actual money instead of remitting by the trans- 
mission of its exchange to him. On May 16, 1930, when the Citizens’ 
Bank closed its doors, there was in its vault over $5,000 in cash, which 


was placed under the control of the banking department and its liquidat- 
ing agent. The Citizens’ Bank had not, in fact, sought to create the re- 
lation of depositor with reference to its handling of this draft for the 
Meridian Grain & Elevator Co. 


It is quite clear to us that the instruction printed on the draft notified 
the collecting bank that the Meridian Grain & Elevator Co. did not in- 
tend for this draft, or proceeds thereof, to be handled by the Citizens’ 
Bank except as its agent, and such agency to continue from time to time 
the bank received the draft for collection until the money was paid to 
appellee. It was notice that the appellee did not want to become a de- 
positor ; that it did not want the relation of debtor and creditor to exist 
between it and the collection agent. Appellee forbade the commingling 
of its funds, when collected, with the funds of the bank. The letter 
accompanying the draft did not in the slightest degree, in our opinion, 
withdraw this positive notice. It merely suggested that the draft, if 
paid by the drawee, the collection agent, might be sent in a certain 
manner, and on banks in certain cities. When the bank received this 
draft and the letter accompanying it. there could have been no misunder- 
standing with regard to it. The notice printed on the draft was un- 
equivocal; and the Citizens’ Bank was under no obligation, so far as this 
record discloses, to handle this draft, but it saw fit to go forward and 
deal with same as the agent of the forwarder, and, having done so, the 
contract offered by the forwarding party became binding—in other 
words, the whole contract was one of principal and agent, and it was a 
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contract, in effect, that this relation should not be changed by the Citi- 
zens’ Bank. It was clearly the intention of the Meridian Grain & Ele- 
vator Co. not to become debtor to the Citizens’ Bank; and it is also clear 
that this intention could not have been misunderstood by the bank, and 
that it accepted and transacted the business with that understanding. 

We think this case is settled under the principles announced by this 
court in the eases of Ryan & Son v, Paine, 66 Miss. 678, 6 So. 320, and 
Kinney & Co. v. Paine, 68 Miss. 258, 8 So. 747. And in a later announce- 
ment of this court in the case of Love v. Federal Land Bank of New 
Orleans, 157 Miss. 52, 127 So. 720, 723, there was no question of trust 
raised except, perhaps, as to the insolvency of the collecting bank at the 
time of the collection. Judge Ethridge, speaking for the court in this 
case, said that the relation of principal and agent exists where a paper 
is sent simply for collection until the money is collected, and thereafter 
that relation is changed to that of debtor and creditor. When it appears 
that the intention of the parties is different, then the intention of the 
parties ascertained by the court controls under this general principle of 
law, or, as said in this case, ‘‘When the collection has been made, the 
relation existing between the owner of the paper and the collecting bank 
depends upon the intention of the parties.’? It was further demon- 
strated that this case was decided upon the well-known fact that the 
custom of banks was to credit those for whom collections have been 
made, and to remit in the bank’s ‘usual exchange. Of course, this cus- 
tom of banks is a part of the intention of the parties, unless that in- 
tention otherwise appears. 

In the ease at bar, it clearly appears that the parties had the con- 
trary intent, and acted upon it. The Citizens’ Bank of Newton made no 
effort to credit the Meridian Grain & Elevator Co. with the funds, and 
it would be idle to say that the mere fact that banks sent their exchange 
instead of sending the actual money by messenger or otherwise would be 
sufficient to change the clearly expressed intention of the parties in the 
transaction here under consideration. We do not deem it necessary to 
follow counsel for the parties herein in their citation of numerous au- 
thorities on this question, which has vexed the various courts of the 
country, but content ourselves with the announcement that the decision 
herein is in line and accord with the policy of this court on this ques- 
tion. There are conflicts in other courts of the country which cannot 
be harmonized, and an effort to do so will only tend to confuse the bench 
and bar. We simply announce that in this case it clearly was that the 
relation of principal and agent was to continue throughout the transac- 
tion until the agent had discharged its duty to the principal by placing 
in its hands its property. That relation in the instant case never 
changed; the Citizens’ Bank never became the mere debtor of the 
Meridian Grain & Elevator Co. The court below so held. Affirmed. 
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PAYEE OF CHECK NOT ENTITLED TO 
PREFERENCE 





Sanders v. Stevens, United States District Court (S. D. Mississippi), 
51 Fed. Rep. (2d) 743 
Where a bank received a check for collection merely, agreeing to 
collect the proceeds, pay an indebtedness of the payee to an estate of 
which an officer of the bank was trustee, and deliver the balance to 
the payee, the bank did not take title to the check and the property 
in the check and its proceeds remained in the payee. But where the 
bank failed before it received the proceeds and a correspondent set 
off the proceeds against the collecting bank’s debt to it the payee 
was not entitled to a preference in payment for the reason that the 
assets of the insolvent bank coming into the hands of the receiver 
were not increased by the transaction. 


In Equity. Suit by R. M. Sanders against James R. Stevens, re- 
ceiver of the First National Bank of Jackson, Miss. Decree for plaintiff 
in part. 

Alexander & Alexander, of Jackson, Miss., for plaintiff. 

Fulton Thompson, of Jackson, Miss., for defendant. 


HOLMES, D. J.—-On January 14, 1931, R. M. Sanders gave the 
First National Bank of Jackson, Miss., a check for $1,134.06, drawn by 
one R. W. Manning on the Merchants’ & Planters’ Bank of Drew, Miss. 
The check was payable to the order of R. M. Sanders, and indorsed by 
him. He told the president of the bank, J. B. Stirling, who was also one 
of the trustees of the Tribette estate, to whom Sanders was indebted, to 
collect the check, and, out of the proceeds, to pay the interest of $320 on 
his indebtedness to the Tribette estate and turn the balance over to him 
in cash. Sanders was not a depositor of the bank, and had no account 
of any kind with it. The president agreed to make the collection and 
handle the proceeds as requested. The check was sent on January 14, 
1931, directly to the Bank of Drew, with instructions to remit for it to 
the Bank of Commerce & Trust Company, of Memphis, Tenn., for the 
account of the First National Bank of Jackson, Miss. The remittance 
was accordingly made by the Bank of Drew to the Memphis bank on 
January 17, 1931, which latter bank credited the proceeds to the First 
National Bank of Jackson, and at the close of business on that day the 
Jackson bank had a credit balance with the Memphis bank of $18,450.65, 
but at that time the latter bank had outstanding collection items, which 





NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. 
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had previously been forwarded to the Jackson bank, in a —- amount 
in excess of the credit balance. 

On January 20, 1931, the First National’ Banik of , nies closed _its 
doors on account of insolvency, and a -receiver wee “appointed by. the 
Comptroller of the Currency. The Memphis bank ‘then charged all of 
its claims against the credit balance of the jucksor pank, ‘absorbing that 
balance entirely and leaving unpaid the sum ‘of about $15,000. The 
Memphis bank never turned over to the receiver the proceeds of the 
check of $1,134.06, or any sums whatever. 

By this suit the plaintiff seeks to follow the proceeds of his check 
into the possession of the receiver and there have it declared to be a 
trust fund and paid to him as a preference claim. Admitting his in- 
ability to trace and identify the specific money, he claims that the entire 
assets which came into the hands of the receiver were increased in the 
amount of the check, and that in equity he is entitled to have a first 
lien impressed upon the same as a whole and to be given priority over 
the general creditors and depositors in the payment of claims against 
the bank. 

As the check in this case was given for collection merely, the bank, 
through its president, expressly agreeing to collect the proceeds, pay the 
interest of $320 to the Tribette estate, and deliver the balance immedi- 
ately to Sanders himself, it is quite plain that the bank took no title to 
the check, but that the relation of principal and agent existed, and that, 
as between the parties, the property in the check and its proceeds re- 
mained in the plaintiff. Anheuser-Busch Brewing Association v. Clay- 
ton (5th Cir.) 56 F. 759; Larabee Flour Mills v. First National Bank 
(8th Cir.) 13 F. (2d) 330; Id., 273 U. S. 727, 47 S. Ct. 238, 71 L. Ed. 
861; Ellerbe v. Studebaker Corporation (4th Cir.) 21 F. (2d) 993; 
Nyssa-Arcadia Drainage District v. First National Bank (D. C.) 3 F. 
(2d) 648. 

That the proceeds of the check were misapplied cannot be doubted, 
and that such misapplication rendered the bank, as agent, civilly liable 
to the plaintiff, as principal, for the full amount thereof is equally clear. 
But the plaintiff is not simply contending for recognition by the receiver 
as one of the general creditors of the bank. He is asking priority of 
payment, not only because of a breach of the relationship of trust which 
existed between him and the bank, but because the assets of the bank 
which came into the hands of the receiver were augmented in the trans- 
action by the proceeds of the check. 

The foundation of the claim is the equitable right of following trust 
funds or property into the hands of any one not a bona fide purchaser 
for value. Central National Bank v. Ins. Co., 104 U.S. 54, 69, 26 L. Ed. 
693. Formerly, the right depended upon the ability of the owner to 
identify the property, and attached only to the identical thing in its 
original form. It was later extended to property in its converted form, 
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to its proceeds, or to that which was procured in place of it by manufac- 
ture, exchenge, purchase, or sale. ‘‘But if it became confused with other 
property of the same kind, So as not to be distinguishable, without any 
fault on the part of the possessor, the equity was lost. Finally, how- 
ever, it has been held as the better doctrine that confusion does not 
destroy the equity ertirely,-but converts it into a charge upon the entire 
mass, giving to the party injured by the unlawful diversion a priority 
of right over the other creditors of the possessor. This is as far as the 
rule has been ecarried.’’ Peters v. Bain, 133 U. 8. 670, 693, 10 S. Ct. 
354, 361, 33 L. Ed. 696. 

The receiver in this case is a trustee for lienholders, depositors, gen- 
eral creditors, stockholders, and all other persons who may be bene- 
ficially interested in the assets of the bank. The burden of proof is on 
the plaintiff to show that the funds which came into the hands of the 
receiver were swollen by the proceeds of his check. If he is unable to 
trace the same into the defendant’s possession, the burden is not met, 
and the preference must fail. Schuyler v. Littlefield, 232 U.S. 707, 34 
S. Ct. 466, 58 L. Ed. 806. 

The facts as submitted do not supply the necessary proof. Not only 
do they fall short of it, but they show the contrary. The check was sent 
directly to the Bank of Drew, which, according to instructions, remitted 
the proceeds directly to the Memphis correspondent of the sender. While 
the proceeds were credited to the Jackson bank on the books of the 
Memphis bank, it does not appear that the credit after that time was 
ever utilized by the former, or that there was ever a moment when it 
was anything more than a chose in action which was the asserted subject 
of a set-off against an admitted indebtedness of the Jackson bank exist- 
ing in favor of its Memphis correspondent. The asserted right of set-off 
was exercised, and no part of the proceeds of the check was remitted to 
the Jackson bank. It further appears that no part of such proceeds or 
any other sum whatever was paid over to the receiver by the Memphis 
bank. Consequently, there is no fund or property of any kind, either in 
its original or converted form, specific or commingled, which came into 
the hands of the receiver as a result of the transaction between Sanders 
and the bank. The assets in the hands of the defendant not having been 
augmented as claimed, no lien may be impressed upon them to secure 
priority of payment as asked in behalf of the plaintiff. He must be rele- 
gated to his position as a general creditor. Spokane County v. First 
National Bank (9th Cir.) 68 F. 979; Macy v. Roedenbeck (8th Cir.) 
227 F. 346, L. R. A. 1916C, 12; Mechanics & Metal National Bank v. 
Buchanan (8th Cir.) 12 F. (2d) 891; Farmers’ National Bank v. 
Pribble (8th Cir.) 15 F. (2d) 175; Rorebeck v. Benedict Flour & Feed 
Co. (8th Cir.) 26 F. (2d) 440. 

This is not a case like Commercial Bank v. Armstrong, 148 U. S. 
50, 13 S. Ct. 533, 535, 37 L. Ed. 363, where the relation, as to uncollected 
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paper, was that of principal and agent, which changed to that of debtor 
and creditor, after collection, by reason of an agreement permitting the 
collecting bank to hold the proceeds for a definite period. In that case 
the preference was denied by the Circuit Court (39 F. 684) on the 
ground that the ‘‘collections could not be traced, because they had 
passed into the general fund of the bank,’’ and by the Supreme Court 
for the ‘‘more satisfactory reason’’ that, under the arrangement between 
the parties, ‘‘the relation of debtor and creditor was created when the 
collections were fully made.’’ If the language of Mr. Justice Brewer, 
who wrote the unanimous opinion of the court denying priority, that a 
collection by a subagent ‘‘was the same as though the money had actu- 
ally reached the vaults of the’’ agent or collecting bank, be relied upon 
for any applicable weight here to sustain the proposition that the pro- 
ceeds of plaintiff’s check came into the possession of the First National 
Bank of Jackson, it may be answered that the contention is unnecessary, 
so far as rendering the agent liable as an ordinary debtor, because the 
funds were remitted by the subagent, as directed, to the Memphis bank, 
and applied to the credit of the Jackson bank. 

Liability as debtor to the owner for the value of property misappro- 
priated exists whether the property can be found or not, but impressing 
a lien upon it for the debt is a different matter, and cannot be done, 
unless the property can be traced with reasonable certainty into the 
possession of the defendant, who in this case is the receiver. 

In order to fix a lien upon funds in the hands of the receiver, it is 
not sufficient merely to show that, before the receiver was appointed, 
while the bank was open and in operation, funds of the plaintiff came 
into its possession, ‘‘actually reached the vaults’’ of the bank, but they 
must remain there and pass into the hands of the receiver. American 
Can Co. v. Williams (2d Cir.) 178 F. 420; Lucus County v. Jamison 
(C. C.) 170 F. 338. 

The further suggestion is made that plaintiff’s demand has the ele- 
ments of a preference claim, in that a reduction in the First National 
Bank’s indebtedness to the Memphis bank decreased the total of the 
outstanding claims, and thereby, in effect, increased the value to the 
general creditors of the assets of the defunct bank. Several considera- 
tions repel this suggestion. First, it seeks to impress a lien upon assets 
in the hands of the receiver, not because they have been augmented by 
funds of the plaintiff, but because the total indebtedness of the bank has 
been reduced and the liabilities of the receiver diminished, when there 
is nothing in the record to indicate what any of those amounts are now 
or were at any time. Second, to supply the missing proof would not 
change the result, because, since it does not appear that any part of 
the indebtedness to the Memphis bank was secured by collateral which 
was surrendered or otherwise, the suggestion would substitute priority 
for equality to the extent of $1,134.06. If the remittance had not been 
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made to the Memphis bank, it would merely have been a claimant for 
$1,134.06 more, and would have been entitled, not to that additional 
amount in full, but only to pro rata dividends on that amount. The 
benefit to the general fund is limited to the dividends on the amount of 
the check, and these will be paid by the receiver to the plaintiff as a 
general creditor. Third, and without reference to either of the two 
preceding reasons, no statute authorizes such a preference, and the 
equitable doctrine of following trust funds has never been extended to 
such lengths. On the contrary, the proposition has been definitely re- 
pudiated. City Bank of Hopkinsville v. Blackmore (6th Cir.) 75 F. 
771 (opinion by Judge Taft, Judges Lurton and Hammond concurring) ; 
Empire State Surety Co. v. Carroll County (8th Cir.) 194 F. 593; 
Titlow v. McCormick (9th Cir.) 236 F. 209; Anadarko Cotton Oil Co. v. 
Litteer (D. C.) 300 F. 222; Dudley v. Richards (8th Cir.) 18 F. (2d) 
876; Burnes Nat. Bank v. Spurway (D. C.) 28 F. (2d) 40. 

The specific relief asked will be denied, but under his prayer for 
general relief the plaintiff is entitled to a decree against the receiver 
adjudicating the amount due him by the bank. The costs should be 
taxed against the plaintiff, as the defendant has not contested his rights 
as a general creditor. A decree may be entered accordingly. 
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Collection Letter as Libel 


A letter and a telegram from a creditor to a debtor insist- 
ing upon payment of the debt and threatening to take drastic 
action unless something is done about settlement, where the 
debtor is not a trader or merchant or engaged in a business 
to the success of which credit is essential, are not libelous 
per se; that is, standing alone they will not entitle the debtor 
to damages without proof that he actually sustained damage 
or loss as a result. 

In the case of Holtz v. National Furniture Company, 57 
Fed. Rep. (2d) 446, recently decided by the Court of 
Appeals of the District of Columbia, the defendant furniture 
company wrote the following letter to the plaintiff: 


Dear Mrs. Holtz: The writer is very much surprised to note 
that although you promised to call and see him on August 18th, 
relative to your account, this has not been done. 

When you promised him that you would call and endeavor to 
straighten up this account he certainly expected to see you. Inas- 
much as you have not called, it is now necessary to advise you that, 
unless you call at our office not later than Sept. 5th, with a substan- 
tial payment, we will be forced to place this account in the hands 
of our legal department for collection. 

We sincerely trust that you will not force us to take this action. 

Yours very truly, 
National Furniture Co. 


Later the defendant sent this telegram to the plaintiff: 


Mrs. Carlotta Holtz, 2721 14 St., N. W. Drastic action will be 
taken unless you visit office immediately. 
National Furniture Company. 


The defendant company filed a demurrer to the plaintiff's 
declaration on the ground that the communications above 
quoted were not in themselves libelous and that the plaintiff, 
not having alleged that they had been the cause of any actual 
damage, did not make out a case. 

The court sustained the demurrer, saying: 

A writing concerning a person who is not a trader or merchant, 
or engaged in an occupation where credit is essential to success, 
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charging that he failed to pay a just debt, is not libelous per se, 
and a declaration in libel making such an allegation without alleging 
special damages is demurrable. 

“As respects a charge of failure to pay debts, without any 
imputation of insolvency, it seems to be settled that a writing con- 
taining the mere statement that a person who is not a trader or 
merchant, or engaged in any vocation wherein credit is necessary 
for the proper and effectual conduct of his business, owes a debt 
and refuses to pay or owes a debt which is long past due is not 
libelous per se, and does not render the author or publisher of such 
statement liable without proof of special damages. Such a statement 
does not in a legal sense necessarily expose the person of whom it is 
sent to public hatred, contempt, or ridicule, nor does it degrade him 
in society, lessen him in public esteem, or lower him in the confidence 
of the community.” 17 R. C. L. 299. 

This subject is exhaustively treated in Stannard v. Wilcox & 
Gibbs Sewing Machine Co., 118 Md. 151, 84 A. 335, 42 L. R. A. 
(N.S.) 515, Ann. Cas. 1914B, 709, the reported syllabus reading 
in part as follows: ‘“S. was not in business on his own account, but 
was the local manager of a non-resident corporation; a letter was 
written to his employers calling attention to the fact that S. had 
neglected and refused to pay a bill for goods ordered by his wife, 
for whose payment he was responsible; the statements in regard to 
him in no way related to the manner of his performance of his 
duties as manager for his employers or charged him with being unfit 
for their proper performance; nor did he lose his position because 
of the letter in question. In a suit brought by him, against the 
writers of the letter, for libel, it was not stated or suggested that 
he had any occasion for the use of credit or that his credit had 
been in any way impaired or affected. Held that the letter could 
not be regarded as actionable per se and the declaration was 
demurrable.” Hanaw v. Jackson Patriot Company, 98 Mich. 506, 57 
N. W. 734; McDermott v. Union Credit Company, 76 Minn. 84, 78 
N. W. 967, 79 N. W. 673; McDonald v. Lee, 246 Pa. 253, 92 A. 135, 
L. R. A. 1916B, 915; Newell, Slander and Libel (4th Ed.) 34. 







































Directors’ Liability for Officers’ Defalcations 


Section 3, Article 4, of the California Constitution, 
formerly provided that: “The directors or trustees of corpo- 
rations and joint-stock associations shall be jointly and sev- 
erally liable to the creditors and stockholders for all moneys 
embezzled or misappropriated by the officers of such corpo- 
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ration or joint-stock association, during the term of such 
director or trustee.” 

This section has been repealed. It has been held by the 
United States Supreme Court that the repeal does not defeat 
the right of a creditor with respect to a claim arising under 
the section prior to the repeal. The case so holding is 
Coombes v. Getz, 52 Sup. Ct. Rep. 435. 

The suit was brought in California by a creditor of Getz 
Bros. & Company, a California corporation, against a direc- 
tor of that company to recover the amount of an indebtedness 
upon an open account for goods sold to the corporation. ‘The 
suit was based on the constitutional provision quoted above. 
Misappropriation and embezzlement of moneys of the corpo- 
ration by its officers were alleged. 

The judgment of the trial court was in favor of the 
defendant and an appeal was taken. While the appeal was 
pending the provision of the constitution was repealed. 
Thereupon a motion to dismiss the appeal was made on the 
ground that the cause of action had abated by reason of the 
repeal of the constitutional provisions upon which it was 
based. The court sustained the motion and dismissed the 
appeal. The case was then taken to the United States 
Supreme Court upon certiorari. 

The reasoning of the state court was that the right 
accorded to corporate creditors was created by and dependent 
upon the constitutional provision alone and that when such 
provision was repealed the right was withdrawn, such right 
being still inchoate, not reduced to possession, nor perfected 
by final judgment. The state court recognized the fact that 
the liability created by the Constitution was in its nature 
contractual and, as a matter of law, entered into and became 
a part of every contract between a corporation and its 
creditors. The court was of the opinion, however, that this 
contractual liability was conditioned by the power reserved 
over corporate laws by section 1, article 12, of the Constitu- 
tion, which provides as follows: ‘All laws now in force in 
this state concerning corporations, and all laws that may be 
hereafter passed pursuant to this section, may be altered from 
time to time or repealed.” The state court held that in view 
of this reservation of power the repeal of the liability pro- 
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vision was a known contingency constituting a part of the 
contract as much as the provision which imposed the liability. 

The United States Supreme Court reversed the decision 
of the state court. The Supreme Court held that the claim 
of the creditor of the corporation was based on a contractual 
obligation and the right to enforce it, having become vested, 
was protected by article 1, section 10, of the United States 
Constitution, providing that no state shall pass a law impair- 
ing the obligation of contracts, and also by the due process 
of law clause of the Fourteenth Amendment to the Federal 
Constitution. 

The following paragraphs are quoted from the opinion of 
the court written by Mr. Justice Sutherland: 


In substance, the contention of respondent here is that the 
reserved power provision, read into the contract as one of its terms, 
authorizes an extinction by repeal of the creditor’s cause of action, 
unless previously reduced to final judgment. 

The authority of a state under the so-called reserved power is 
wide; but is not unlimited. The corporate charter may be repealed 
or amended, and, within limits not now necessary to define, the inter- 
relations of state, corporation, and stockholders may be changed; 
but neither vested property rights nor the obligation of contracts 
of third persons may be destroyed or impaired. Tomlinson v. Jessup, 
15 Wall. 454, 459, 21 L. Ed. 204; Lake Shore, etc., Railway Co. v. 
Smith, 173 U. S. 684, 690, 19 S. Ct. 565, 43 L. Ed. 858. Compare 
Greenwood vy. Freight Co., 105 U. S. 13, 17, 19, 26 L. Ed. 961; 
Shields v. Ohio, 95 U. S. 319, 324, 24 L. Ed. 357. The right of 
this petitioner to enforce respondent’s liability had become fully 
perfected and vested prior to the repeal of the liability provision. 
His cause of action was not purely statutory. It did not arise upon 
the constitutional rule of law, but upon the contractual liability 
created in pursuance of the rule. Although the latter derived its 
being from the former, it immediately acquired an independent 
existence competent to survive the destruction of the provision which 
gave it birth. The repeal put an end to the rule for the future, 
but it did not and could not destroy or impair the previously vested 
right of the creditor (which in every sense was a property right, 
Ettor v. Tacoma, 228 U. S. 148, 156, 33 S. Ct. 428, 57 L. Ed. 773; 
Pritchard v. Norton, 106 U. S. 124, 1382, 1 S. Ct. 102, 27 L. Ed. 
104) to enforce his cause of action upon the contract. Ettor v. 
Tacoma, supra; Hawthorne v. Calef, 2 Wall. 10, 22, 17 L. Ed. 776; 
Steamship Company v. Joliffe, 2 Wall. 450, 17 L. Ed. 805; Ochiltree 
v. Railroad Company, 21 Wall. 249, 252, 253, 22 L. Ed. 546; 
Harrison v. Remington Paper Co. (C. C. A.) 140 F. 385, 390, etc., 
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3 L. R. A. (N. S.) 954, 5 Ann. Cas. 314; Knickerbocker Trust Co. v. 
Myers (C.C.) 133 F. 764, 767. ... 

Here both parties acted. The creditor extended credit to the 
corporation; and his action in so doing, under the state constitu- 
tional provisions, brought into force for his benefit the constitutional 
obligation of the director, which, by becoming a director, the latter 
had voluntarily assumed and, thereby, in the eye of the law, created 
against himself a contractual liability in the nature of a suretyship. 
Harrison v. Remington Paper Co., supra, page 388 of 140 F., 3 
L. R. A. (N.S.) 954, 5 Ann. Cas. 314. Doubts which otherwise 
might have existed in respect of the character and effect of the 
transaction are no longer open. It is settled by decisions of this and 
other federal courts (Ettor v. Tacoma, and cases cited in connection 
therewith, supra) that, upon the facts here disclosed, a contractual 
obligation arose; and the right to enforce it, having become vested, 
comes within the protection of both the contract impairment clause 
in article 1, § 10, and the due. process of law clause in the Fourteenth 
Amendment, of the Federal Constitution. 


Service of Process on Nonresident’s Agent 


The Iowa statute, Code 1927, section 11079, provides that 
where an individual has an office or agency in any county 
other than the one in which the principal resides, service may 
be made on any agent or clerk employed in such office or 
agency. In the recent case of Davidson v. Henry L. Doherty 
& Company, 241 N. W. Rep. 700, the Supreme Court of 
Iowa decided that this statute applies in the case of a non- 
resident individual. The following paragraphs are quoted 
from the court’s opinion: 


Henry L. Doherty is an individual and a resident of New York. 
He conducted business in this state under the trade-name and style 
of Henry L. Doherty & Co. No question of a corporation or a 
partnership is involved in this case. 

Appellant, Henry L. Doherty, had an office or agency in Des 
Moines, Polk County, Iowa, for the sale of shares of stock. It is 
alleged that on or about September 2, 1929, the appellant’s agent 
in charge of said office or agency sold to the appellee certain shares 
of stock through said office or agency in Des Moines. 

In this action the appellee seeks a personal judgment against 
appellant, Henry L. Doherty, for damages growing out of said sale 
of said shares of stock. On December 13, 1929, service of an: 
original notice in proper form, duly addressed to appellant, was 
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served on the said agent or appellant in Des Moines, Polk County, 
Iowa, which agent was then in charge of the said office or agency 
through which the business involved in this litigation was transacted. 
Appellant entered a special appearance alleging that Henry L. 
Doherty is an individual and a nonresident of Iowa, and challenging 
the jurisdiction of the court over said appellant in this action in 
personam. The lower court held that it had jurisdiction of appellant 
in said action and entered an order accordingly. 

Code, § 11079, is as follows: ‘When a corporation, company, 
or individual has, for the transaction of any business, an office or 
agency in any county other than that in which the principal resides, 
service may be made on any agent or clerk employed in such office 
or agency, in all actions growing out of or connected with the busi- 
ness of that office or agency.” 

Service was made in this case in full compliance with this statute 
and under its express provisions. 

It is contended that this statute is strictly a local statute, 
applicable only to residents of a county in this state who may be 
sued in some other county of the state under the circumstances set 
forth in the statute. In other words, it is contended that said 
statute is a venue statute applicable only to residents of Iowa. 

It is argued that not all nonresidents of. the state are residents 
of “any other county,” as, for example, they may be residents of the 
District of Columbia or residents of Louisiana, where there are no 
counties. That question, is however, not involved in this appeal. 

Appellant did have an office or agency in another county than 
the one in which he resides. He comes within the very terms of 
the statute. 

A similar contention was made in the early case of Gross v. | 
Nichols, Shepard & Co., 72 Iowa, 239, 33 N. W. 653, 654, where 
service on a foreign corporation having an office or agency in this 
state was involved. We said: ‘The defendant contends, however, 
that the statute does not apply to a foreign corporation, but to a 
corporation residing in some other county of Iowa. This, it is 
contended, is implied from the words, ‘any county other than that 
in which the principal resides.2 But we do not think that the 
defendant’s position can be sustained. There is nothing in the words 
used to prevent us from construing the section as meaning that 
service upon the principal may be made by service upon the agent, 
when the principal resides elsewhere than in the county of the agency. 
The courts, we think, have invariably put this construction upon 
the section, and we see no good reason to think it is not correct.” 

By its terms, and under our holding, the statute is applicable to 
residents of “any other county” than that in which the principal 
resides, whether such county be situated in Iowa or in some other 
state. In other words, the statute does apply to nonresidents of 
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Iowa who come within its terms and provisions, as well as to resi- 
dents. Our construction of the statute has stood since 1887. We 
are not disposed to depart from it. 

Does the statute apply to nonresident individuals? This statute 
had its origin in the Code of 1851, and in substantially the same 
language has been the law of the state ever since. We have 
repeatedly held that jurisdiction can be obtained of foreign corpora- 
tions maintaining an office or agency in this state, by service in the 
manner provided by this statute... . 

A somewhat similar statute when applied to a foreign corporation 
doing business within a State has been upheld by the Supreme 
Court of the United States. See International Harvester Company 
of America v. Commonwealth of Kentucky, 234 U. S. 579, 34 S. Ct. 
944, 58 L. Ed. 1484. 

By the very terms of the statute it is made applicable to indi- 
viduals the same as to corporations. The legislative intent to make 
it so applicable is obvious. Such has been our construction of the 
statute. See Gross v. Nichols, Shepard & Co., supra, and Murphy 
v. Development Co., 169 Iowa, 542, 151 N. W. 500. 

We adhere to our former holdings that the statute is applicable 
to individual nonresidents who come within its express terms and 
provisions. 





Digest of Recent Business Decisions 


Below are given, in digest form, recent decisions of the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. At the beginning of each decision are given the title, the court by 
which it was decided, and the reporter citation 


Index to Following Digest of Recent 


Conditional Sales 
Corporations 
Insurance 
Monopolies 
Railroads 


Telegraph Companies 
Trade-Marks 
Trust Receipts 


| BANKRUPTCY | 


Trustee Entitled to Recover Payments 
to Bank 

Meehan v. Beacon Trust Co., United 
States District Court (D. Massachu- 

setts), 56 Fed. Rep. (2d) 1068 

The plaintiff, as trustee in bank- 
ruptcy of Adams, Blake & Bonney, 
brought this suit against the Beacon 
Trust Company to recover alleged 
preferences. The Atlantic National 
Bank was also named as a defend- 
ant, it having taken over the busi- 
ness of the Beacon Trust Company. 
It appeared that Oscar A. Adams 
had been engaged in selling food- 
stuffs on commission for many years 
and that during that time he had 
been a depositor in the defendant 
Beacon Trust Company. He had 
conducted his financial affairs with 
Frank B. Lawler, a vice-president 
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of the defendant. In 1927, the busi- 
ness was incorporated and Adams 
became its treasurer. The corpo- 
ration subsequently became bank- 
rupt. 

The facts relative to the alleged 
preferences -were summarized as 
follows in the opinion of the court: 


The bankrupt’s business consisted 
largely in selling beans, which came 
from New York, Illinois, and further 
west. A shipment of beans would be 
sent to Boston with a negotiable bill 
of lading made out to the bankrupt. 
Adams would take the bill of lading 
to the defendant, which would issue 
a banker’s acceptance, coming due at 
a future date, for the invoice price of 
the beans, and would give the bill of 
lading back to Adams, taking in its 
place a trust receipt signed by Adams 
for the bankrupt. At the same time 
checks for the amount of the accept- 
ance would be given to the defendant 
by Adams, which would be used to 
pay the banker’s acceptance at its 
maturity. In its dealings with the 
defendant the bankrupt was given a 
credit on unsecured loans to _ the 
amount of $15,000. 

The bankrupt’s business was a sea- 
sonal one, requiring money during the 
spring and early summer. Its unse- 
cured loans had always been paid up 
by August or September. A statement 
of its condition was given each year 
to the defendant. These statements 
showed that for the years 1927, 1928, 
and 1929 the bankrupt was holding its 
own, but not making any headway. 
During the year 1928 it borrowed 
on unsecured loans largely in excess 
of its line of credit, and the defendant 
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required it to keep a special deposit 
of $3,000, which was not to be drawn 
on but was used as security for the 
$15,000 line of credit, it being the 
custom of tha bank to require a daily 
balance of deposits equaling 20 per 
cent. of the line of credit granted to 
a depositor. This deposit was set 
up in exchange for a demand note 
of $3,000 on which the bankrupt paid 
interest. 

In the summer of 1929 the bank- 
rupt did not pay up its loans as it 
usually had done. Lawler had many 
talks about this with Adams, who 
said that he hoped and expected to 
be able to pay up by the end of the 
year. After November 17th the de- 
fendant gave no more credit to the 
bankrupt, and Lawler “bore down,” 
as he expressed it, on Adams to make 
him pay up. In the latter part of 
November there were three overdrafts 
of more than $2,000 each. This had 
never occurred before. On December 
2d the bankrupt made a deposit by 
discounting a note of a creditor for 
$380, which it had never done before. 
There was no evidence as to whether 
this was done before or after the 
banker’s acceptance for $8,000 was 
renewed. 

On December 2d a banker’s accept- 
ance for $8,000 came due. Adams 
told Lawler that the bankrupt could 
not meet it, and asked what he should 
do. Lawler then required the bank- 
rupt to assign to it accounts receivable 
of the face value of $10,000 as se- 
curity for the plaintiff’s demand note 
for $8,000, which was used to take 
up the banker’s acceptance. This was 
the first time, except in the case of 
the special deposit, when a demand 
note had been required. The bank- 
rupt assigned the accounts receivable 
to the defendant under an arrange- 
ment whereby the bankrupt should 
collect them and pay the defendant. 
There was no entry on the books of 
the bankrupt to show this assignment. 
When the defendant took the assign- 
ment it gave back the trust receipt 
which had been given in the usual 
course of the business. 
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The bankrupt paid to the defendant 
$2,900 which it collected from the 
accounts, and after bankruptcy the 
defendant collected $3,378.70 more. 
On December 13th the defendant 
closed the special deposit of $3,000 
by canceling both it and the demand 
note for that amount and charging 
the amount to the defendant. 


After November Ist an unsecured 
loan of $2,500 was made on November 
17th, which was paid on December 
17th, and the following loans were 
made for which the defendant took 
trust receipts: 


November 4 
November 15 
November 27 
November 29 
December 6 


$21,000 


These were paid between December 
Ist and December 16th. In several 
instances the checks given to pay 
them were used before the maturity 
of the acceptance, which had never 
been done before. No discount was 
credited to the bankrupt for this 
prepayment. 

On December 18th a meeting of 
creditors of the bankrupt was called, 
and the voluntary petition in bank- 
ruptey was filed on December 28th. 


It was held that the payments 
made to the Beacon Trust Company 
constituted preferences and that the 
plaintiff was entitled ta recover the 


amount thereof. In so deciding the 
court wrote as follows: 


There is no doubt that the bank- 
rupt was insolvent on December 2d, 
and in my opinion the defendant had 
reasonable cause to believe that any 
payments made after that date would 
effect a preference. The transactions 
between the bankrupt and the defend- 
ant after December 2d fall into four 
classes: (1) The payment of the 
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unsecured loan; (2) the closing out 
of the special deposit; (3) the pay- 
ment of the banker’s acceptances; and 
(4) the assignment of accounts receiv- 


able. 


The first is undoubtedly void as 
against the trustee in bankruptcy, as 
it was a payment on an_ unsecured 
debt. As to the second, the special 
deposit was closed by canceling it and 
the note at the same time and charg- 
ing the amount of $3,000 against the 
bankrupt’s account. This is also a 
preference. 


The result as to the last two classes 
depends on the validity of the trust 
receipts. In the case of the banker’s 
acceptances, trust receipts were given 
at the time the acceptances were 
issued. In the other case the assign- 
ment of accounts was taken in 
change for a trust receipt. 


When trust receipts are used as 
security for money loaned they are 
not valid as against a trustee in bank- 
ruptcy. It is an attempt, not often 
successful, to have one’s cake and eat 
it too. The beans for which the 
banker’s acceptances were issued had 
never been the property of the defend- 
ant; the bill of lading being drawn 
to the order of the bankrupt. The 
trust receipt was merely an agreement 
by the bankrupt to hold its own prop- 
erty in trust for the defendant. What- 
ever its effect as between the parties 
to the instrument, it is void as to 
creditors. Hartford Accident & In- 
demnity Co. v. Callahan, 271 Mass. 
556, 171 N. E. 820; In re Fountain 
(C.C.A.) 282 F. 816, 25 A. L. R. 
819; Jordan v. Federal Trust Co. 
(D.C.) 296 F. 738. 


The payment of the banker’s ac- 
ceptances was the payment of unse- 
cured debts, and the assignment of 
accounts was the procuring of a good 
security in place of a bad one, not, 
as the defendant contends, an ex- 
change of securities both of which 
were good. They both are preferences. 

The amounts which the trustee in 


bankruptcy is entitled to recover from 
the defendant are as follows: 


ex- 
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$21,000. moneys paid on trade ac- 
ceptances 

special account 
against bankrupt 

amount paid on unsecured 
note 

amount paid on assigned 
accounts before bank- 
ruptcy 

3,378.70 amounts paid on assigned 

accounts after bankruptcy 


3,000. charged 
2,500. 


2,900. 


Total $32,778.70 


A decree may be entered in favor 
of the plaintiff for that amount, to- 
gether with interest from June 18, 
1930, the date when the plaintiff made 
his demand upon the defendant. Let 
there be an order entered also requir- 
ing the defendant to deliver to the 
plaintiff any of the assigned accounts 
which have not yet been collected. 


| CONDITIONAL SALES | 


Rights of Conditional Vendor 


Revere Copper & Brass, Inc., v. Craig, 
Supreme Court of Rhode Island, 157 
Atl. Rep. 879 


The plaintiff corporation sold 62 
copper machine rolls to the Clyde 
Print Works, Inc., under a condi- 
tional sales agreement. These rolls 
were delivered on May 26, 1930. 
The provisions of the conditional 
sale contract are summarized as 
follows in the opinion in this case: 


That the title to the rolls is to 
remain in the vendor until the pur- 
chase price is paid in full; that the 
rolls are to be set up, installed, and 
used on the premises of Clyde Print 
Works, Inc.; also that the vendee, 
without the written consent of the 
vendor, will not remove said property 
or any part of it, and will not per- 
mit its removal to any other situation 
before the stated purchase price has 
been paid in full; that the vendee 
shall keep the property insured for 
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the benefit of the vendor, and, if the 
vendee fails to make any payment 
when due, or offers to or does sell, 
mortgage, pledge, assign, dispose of, or 
remove said property or any part of it, 
or permit another so to do, or if said 
property or any part of it comes into 
the possession or custody of another 
without the written consent of the 
vendor, or if said property is sub- 
jected to any levy or process of law 
directed against the vendee, then the 
vendor may, without notice to and 
without obstruction by the vendee or 
by any person on its behalf, enter 
upon its premises or into any place 
or places where said property may be, 
and take possession of the same, and 
dispose of it, without being account- 
able to the vendee for so doing, or 
for the proceeds of any sale by the 
vendor or for the repayment of any 
sum paid by the vendee on account 
of the purchase price stated. 


In August, 1931, the Clyde Print 
Works, Inc., without the consent 
of the plaintiff, sent the rolls to 
the defendant’s shop to be engraved. 
In the following November the Clyde 


Print Works became insolvent. Up 
to that time only partial payment 
had been made for the rolls. The 
plaintiff discovered the rolls in the 
possession of the defendant and de- 
manded them. The demand was 
refused and the plaintiff brought 
this action of replevin against the 
defendant to recover the rolls. 
The defendant contended that it 
had a common-law lien upon the 
rolls for unpaid work in engraving 
them at the request of the Clyde 
Print Works. The defendant’s con- 
tention was upheld by the trial 
court, but on appeal it was held 
that the defendant was not entitled 
to a lien. The court’s reasons for 
so holding are set forth in the 


following paragraphs quoted from 
the opinion: 


Defendant claims that, as plaintiff 
knew the rolls had to be engraved to 
be of use to vendee, there was conse- 
quently an implied consent by the 
vendor that the vendee could have 
the work done which was necessary 
to make the rolls usable; that, in view 
of the known and intended use of the 
rolls, they were, when sold, an un- 
finished product. Rolls of this kind 
are in common use for printing tex- 
tiles; they are finished commercial 
wares, when they leave the factory of 
the makers, and can be sold by the 
purchaser or used in his business as 
he chooses. Any particular use of the 
rolls by vendee is not provided for 
in the contract. By the express terms 
of the contract the vendee was for- 
bidden to remove or to permit the 
removal of the rolls from its premises. 
The manifest purpose of this provision 
was to prevent third parties from 
acquiring any claim to, or right in, 
the property prior to that of the 
vendor. This was a conditional sale 
by the terms of which title was to 
remain in the vendor until full pay- 
ment was made therefor; it was not 
subject to the statutory requirements 
of registration of chattel mortgages, 
and, in the absence of fraud, the 
condition of the sale is valid and 
binding alike upon the parties and 
others. Arnold v. Chandler Motors 
of R. I., Inc., 45 R. I. 469, 123 A. 85. 
See, also, Providence Buick Co. v. 
Pitts, 45 R. I. 145, 120 A. 583. The 
work of defendant added nothing to 
the commercial value of the rolls; on 
the contrary, it reduced such value. 

The terms of the contract are clear 
and explicit, and refute the claim of 
consent by the vendor, either express 
or implied, to the creation of any lien 
thereof. Permitting the vendee to 
have the ostensible ownership of chat- 
tels while the vendor retains the unre- 
vealed title may result in hardship to 
others. But as was stated in the 
opinion in the Arnold Case, supra, the 
remedy for any such injury is by 
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legislative action. Such action has 
already been taken by the Legislature 
in some kinds of business, as for 
example in G. L. 1923, c. 301, § 30, 
the lien of jewelers, and in Public 
Laws 1925, c. 606, the act in relation 
to the lien of spinners, bleachers, 
dyers, printers, or finishers of textiles 
and cotton goods. 

In the circumstances, there is no 
basis to support by implication the 
consent of the vendor to the creation 
of the lien claimed. It is not claimed 
that there was any express consent. 


CORPORATIONS 


Liability of Board of Directors for 
Corporate Debts 


Jordan v. Campbell, Supreme Court 
of Colorado, 6 Pac. Rep. (2d) 911 


Under a_ statute in Colorado 
(section 2312, C. L.), the officers 
and dtrectors of the corporation are 
personally liable for debts of the 
company contracted during a par- 


ticular year if the company’s an- 
nual report is not filed within sixty 
days after the termination of the 


year. The statute provides that a 
director may protect himself from 
such liability by filing the report 
within thirty days after the expira- 
tion of the sixty-day period. This 
statute is applied in this case, the 
opinion of the court in which reads 
as follows: 


Robert L. Jordan sued John C. 
Ryan, Harry J. Morris, and John J. 
Campbell to recover the amount due 
the plaintiff on a promissory note 
executed by Royal Dutch Metals, Inc., 
a corporation. The cause of action 
alleged is a failure to file an annual 
corporation report in 1929. During 
the time of the alleged default, Ryan 
was president of the corporation, and 


THE BANKING LAW JOURNAL 


Morris was its secretary. The court 
rendered judgment against Ryan and 
Morris, but sustained Campbell’s de- 
murrer to the complaint, and, Jordan 
having elected to stand upon his com- 
plaint, the court dismissed the action 
as against Campbell. Jordan seeks to 
reverse the judgment of dismissal. 

Section 2312, C. L., requires every 
corporation to file an annual report 
with the secretary of state within 
sixty days next after January 1, and 
provides that if a corporation shall 
fail to file its annual report within 
the prescribed time, the officers and 
directors shall be individually liable 
for all debts of the corporation that 
shall be contracted during the year 
next preceding the time when such 
report should have been filed, and 
until such report shall be filed. The 
section also contains the following 
provisions: “Provided, That in case 
of absence, refusal or __ inability 

. of the president and _secre- 
tary, of any ... corporation, . .. to 
file an annual report as above pre- 
scribed, then any director may execute 
and file such report within the thirty 
days next after the expiration of the 
sixty-day period provided for in this 
act. This provision is made for the 
express purpose of protecting the 
directors and cannot be employed as 
a remedy to relieve the secretary or 
president from the imposition of the 
penalties provided for in this section.” 

No report was filed within the sixty- 
day period. While the liability of 
the president and the secretary arose 
upon failure to file the annual report 
within that period, a director who is 
neither president nor secretary, such 
was the status of Campbell, has thirty 
days after the expiration of said sixty- 
day period within which to file the 
report, and no liability on his part 
arises until the expiration of that 
thirty-day period, and it arises then 
only in case he has failed to file the 
report. 

The action was commenced on 
March 5, 1929, long before the 
expiration of the time allowed Camp- 
bell for filing the report. He was 
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not in default, and therefore was 
under no liability to Jordan. The 
court properly dismissed the action 
as against Campbell. 

The judgment is affirmed. 


| INSURANCE | 


Recovery on Burglary Policy Denied 
Kravit v. United States Casualty Com- 
pany, Supreme Judicial Court of 
Massachusetts, 179 N. E. Rep. 399 

There can be no recovery on a 
policy of burglary insurance where 
it appears that the insured, in 
applying for the policy, made mis- 
representations to the effect that 
no similar policy applied for or 
carried by him had ever been de- 
clined or canceled; that he had not 
sustained any loss or claimed in- 
demnity for any loss within the past 
five years; and that he had not 
applied for any such insurance. 
Under the provisions of the policy 
the statements of the insured were 
warranted to be true. 

The opinion of the court in this 
case reads as follows: 


This is an action on a policy of 
insurance against loss by burglary, 
larceny or theft. The defendant’s 
answer alleges that the policy was 
void because of the violation of its 
terms. The policy provided that the 
insurer in consideration of the 
premium stipulated and of the state- 
ments in the schedule “hereinafter 
contained, which statements” the as- 
sured “makes and warrants to be true 
by the acceptance of this policy, Does 
Hereby Agree To Indemnify the As- 
sured ... subject to the Special 
Agreements hereinafter contained .. . 
No. 6. This policy shall be void: 
(a) If there is fraud or misrepresenta- 
tion or concealment concerning this 
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insurance or any claim hereunder.” 
In the schedule contained in the 
policy, the assured stated that no 
burglary, larceny, theft or robbery 
insurance applied for or carried by 
him had ever been declined or can- 
celled; that he had not sustained any 
loss nor claimed indemnity for such 
loss either at the premises described 
or elsewhere within the last five years; 
that he had not applied for any such 
insurance. The jury in answer to 
special questions submitted to them, 
found that these statements were false. 
The jury found for the plaintiff. 
Under leave reserved the trial judge 
directed a verdict for the defendant 
and reported the case. 

The plaintiff relies on G. L. c. 175, 
§ 186, which is in these words: “No 
oral or written misrepresentation or 
warranty made in the negotiation of 
a policy of insurance by the insured 
or in his behalf shall be deemed 


material or defeat or avoid the policy 


or prevent its attaching unless such 
misrepresentation or warranty is made 
with actual intent to deceive, or unless 
the matter misrepresented or made a 
warranty increased the risk of loss.” 
That section, G. L. c. 175, § 186, does 
not apply when there are inserted in 
the body of the policy as conditions 
precedent which prevent the policy 
attaching as a binding obligation 
matters which are naturally necessary 
for the insurer to know in order 
intelligently to decide whether it will 
enter into the contract of insurance. 
The terms of the policy under which 
the plaintiff claims to recover made 
the truth of the statements already 
summarized conditions precedent, and 
those statements had reference to 
matters which inevitably affected the 
decision of an insurer whether it 
would take the risk. The statements 
that no burglary, larceny, theft or 
robbery insurance applied for or car- 
ried by the plaintiff had ever been 
declined or cancelled, that no loss had 
been sustained nor indemnity claimed 
for such loss within the past five 
years, and that the plaintiff had not 
applied for such insurance, were ma- 
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terial to the risk, and might be made 
conditions precedent to the taking 
effect of the policy. Everson v. 
General Accident, Fire & Life Assur- 
ance Corp., Ltd., 202 Mass. 169, 173, 
88 N. E. 658; Simons v. Royal Ins. 
Co., Ltd., 258 Mass. 210, 154 N. E. 
768; Campagna v. Newark Fire Ins. 
Co., 259 Mass. 205, 156 N. E. 54. 
The conditions precedent to the at- 
taching of the policy were not com- 
plied with; the answers to the ques- 
tions were false. 


| MONOPOLIES | 


Agreement to Purchase All Require- 
ments Void 
Great Atlantic & Pacific Tea Company 
v. Jones Investment Company, Court 
of Civil Appeals of Texas, 47 S. W. 
Rep. (2d) 362 

An agreement by a chain store 
to purchase all ice required by it in 
certain of its stores for a period of 
one year is void under a Texas stat- 
ute, article 7428 (7798, R. S. 1925), 
which declares void as a conspiracy 
in restraint of trade an agreement 
to refuse to buy any commodity 
or merchandise from or sell the 
same to any person or corporation. 

The defendant tea company en- 
tered into an agreement with the 
plaintiff, Jones Investment Com- 
pany, under which the defendant 
agreed to purchase from the plain- 
tiff for a period of one year all 
ice required by it in its retail stores 
in Dallas, Texas, excluding those 
in Oak Cliff. The plaintiff brought 
this suit alleging that the defendant 
had broken its agreement about a 
month after it was entered into and 
then refused thereafter to purchase 
any more ice from the plaintiff. 
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The plaintiff asked for damages 
in the sum of $1,354. 

In holding that the plaintiff 
could not recover for the reason 
that the contract was void under 
the statute referred to, the court 
said: 


Article 7428 (7798), R. S. 1925, 
provides, under the heading ‘Con- 
spiracies against Trade,” that: “Either 
or any of the following acts shall 
constitute a conspiracy in restraint 
of trade. 1. Where any two or more 
persons, firms, corporations or associa- 
tions of persons, who are engaged in 
buying or selling any article of mer- 
chandise, produce or any commodity 
enter into an agreement or under- 
standing to refuse to buy from or 
sell to any person, firm, corpora- 
tion or association of persons, any 
article of merchandise, produce or 
commodity. .. .” 

In Wood v. Texas Ice & Cold 
Storage Co. (Tex. Civ. App.) 171 
S. W. 497, were involved facts in 
legal effect the same as are involved 
in the instant case. Wood, a retail 
dealer in ice in the city of Dallas, 
and the ice company, a manufacturer 
and wholesale dealer in ice, entered 
into an agreement whereby the retailer 
agreed to buy from the manufacturer 
all the ice required to supply his trade 
during the term of one year. The 
agreement was assailed on the same 
ground that the contract under review 
is assailed; that is, that it violated 
the statute against trade conspiracies, 
hence was void. This court, in an 
opinion by Judge Rasbury, sustained 
the contention, saying, among other 
things, that: “The only question in- 
volved in the appeal is whether the 
contract quoted constitutes a con- 
spiracy in restraint of trade under 
subdivision 1 of article 7798, R. S. 
1911. Stripped of verbiage [except] 
as applied to the instant case, said 
subdivision 1 of said article, in sub- 
stance, declares that it shall constitute 
a conspiracy in restraint of trade 
when two persons (firms, corporations, 
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or associations) engaged in buying or 
selling any commodity agree to refuse 
to buy such commodity from or sell 
it to any other person, firm, etc. Such 
being the literal language of the 
statute, the contract in question, in 
our opinion, comes precisely within 
the statutory definition of the acts 
denounced thereby, since the declared 
purpose of the contract is to prevent 
appellant from buying ice from any 
other person, firm, corporation, or 
association. By the statute it is un- 
lawful for two persons to agree that 
one of them will buy from the other 
exclusively of a given commodity as 
it is in like manner unlawful for one 
of them to agree to sell exclusively 
to the other a given commodity. It is 
unlawful to do either or both, and it 
is not necessary to do both in order 
to constitute the offense, and _ the 
reason therefor is the statute itself.” 


RAILROADS | 


Company Not Entitled to Notice of 
Injury to Shipment 

Louis Ilfeld Company v. Southern 
Pacific Company — Pacific System, 
United States Circuit Court of Ap- 

peals, 48 Fed. Rep. (2d) 1056 

The plaintiffs brought suit against 
the defendant railroad company to 
recover damages for injury to a 
shipment of cattle while being trans- 
ported from Sonita, Arizona, to 
Whitman, Nebraska, under a “Uni- 
form Live Stock Contract.” The 
plaintiffs alleged delivery of the 
cattle to the defendant, payment 
of the freight, and the injury in 
transit due to the negligence of the 
defendant and connecting carriers. 
The plaintiffs further alleged that 
the delivering carrier was orally 
notified of the injury and inspected 
the cattle before removal, and that 
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the defendant was later duly noti- 
fied in writing of the plaintiffs’ 
claim for loss. 

The defendant demurred to the 
complaint on the ground that it 
did not allege compliance with 
section 4c of the contract, which 
required a shipper, owner, con- 
signee, or agent, before removal or 
mingling of live stock, to “inform 
in writing the delivering carrier of 
any visible or manifest injury to 
the live stock.” The court sustained 
the demurrer and entered judgment 
dismissing the action. The plain- 
tiffs appealed, contending that 
section 4c of the contract was 
not a valid provision in view of 
the last proviso to the first Cummins 
Amendment to the Interstate Com- 
merce Act, which reads as follows: 


That it shall be unlawful for any 
such common carrier to provide by 
rule, contract, regulation, or otherwise 
a shorter period for giving notice of 
claims than ninety days and for the 
filing of claims for a shorter period 
than four months, and for the institu- 
tion of suits than two years: Pro- 
vided, however, That if the loss, 
damage, or injury complained of was 
due to delay or damage while being 
loaded or unloaded, or damaged in 
transit by carelessness or negligence, 
then no notice of claim nor filing of 
claim shall be required as a condition 
precedent to recovery. 


The defendant contended that the 
proviso in question did not render 
the provision in a contract for 
written notice of injury invalid, and 
that the plaintiffs’? failure to give 
such notice deprived them of the 
right to recover. The court held, 
however, that as a notice of injury 
would serve no other purpose than 
to apprise the carrier of a claim 
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for damages, such notice and claim 
were practically synonymous in 
meaning; and that if the carrier 
was not entitled to notice of a 
claim, it was not entitled to notice 
of injury. The court accordingly 
reversed the judgment. 

In discussing the effect of the 
Cummins Amendment the _ court 
wrote as follows: 


The parties differ in construing the 
words “notice of claim,” in the statute. 
Appellants contend that, where negli- 
gence is the ground of suit, the 
language of the amendment was broad 
enough to render invalid the stipula- 
tion for written notice of injury. 
Appellee insists that such notice was 
not meant to be excluded, and, the 
stipulation being valid, the failure to 
comply with it defeated a recovery. .. . 

We are impressed that appellee de- 
pends on a construction of the proviso 
which is too narrow and technical to 
reach its full meaning. In Adams 
Express Co. v. Croninger, 226 U. S. 
491, 33 S. Ct. 148, 57 L. Ed. 314, 44 
L. R. A. (N. S.) 257, construing the 
Carmack Amendment to the Hepburn 
Act (49 USCA § 20), which fixed 
liability for damages on initial car- 
riers, it was held that _ theretofore 
liability was determined by the general 
common law as declared by the Su- 
preme Court and enforced in the 
Federal courts, and by state policies 
and statutes, and that no uniformity 
of obligation or liability was possible 
until Congress dealt with the subject. 
There were other constructions of that 
amendment, which were reviewed in 
Pierce Co. v. Wells, Fargo & Co. 
(Feb. 23, 1915) 236 U. S. 278, 35 
S. Ct. 351, 59 L. Ed. 576. 

The Cummins Amendment was soon 
adopted with uniformity in view re- 
specting liability upon contracts for 
interstate shipments, and declared un- 
necessary notice or filing of claims 
in negligence cases. We think the 
language used is not ambiguous, 
when considered in the light of this 
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manifest purpose. It was doubtless 
intended to be complete, as a regula- 
tion of all matters pertaining to claims 
based on negligence. No room appears 
to have been left for a stipulation 
requiring written notice of injury, 
upon the theory of a distinction be- 
tween that phrase and notice of a 
claim. The letter of the law would 
thus be made the basis of construction 
rather than its object. A notice of 
injury would serve no other purpose 
than to apprise the carrier of a claim 
for damages. It is obvious that, if 
a carrier is not entitled to notice of 
a claim, it is not entitled to notice 
of an injury, which has a claim as its 
object. As the reason for both is the 
same, they are therefore practically 
synonymous in meaning. And as was 
said in Barrett v. Van Pelt, 268 U. S. 
85, 45 S. Ct. 437, 69 L. Ed. 857, it 
may reasonably be thought that, where 
the ground of suit is negligence, the 
carrier has knowledge of the facts or 
expects a claim to be made for com- 
pensation. In our opinion, the proviso 
in question was intended to prohibit 
a notice of injury as a defense. 

This view is in accord with the 
uniform decisions of the state courts, 
which construe the amendment. 


| SALES 


Withdrawal of Offer Before Accept- 
ance 
Remington Cash Register Sales Co. v. 
Orr Drug Co., Court of Appeals of 
Georgia, 162 S. E. Rep. 921 

An offer to contract may be with- 
drawn at any time before it is 
accepted by the person to whom 
the offer is made. This rule is 
discussed in the opinion of the court 
in this case. The opinion reads in 
part as follows: 





An offer to contract may be with- 
drawn by the offeror before its ac- 
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ceptance by the offeree. Where a 
signed written offer to purchase a 
cash register has been delivered to 
the sales manager of the seller and 
transmitted to the home office of the 
seller for acceptance, a_ notification 
by the offeror, transmitted to the home 
office before the offer is accepted, 
countermanding and withdrawing the 
offer, operates as a withdrawal of 
the offer. An acceptance of the offer 
afterwards by the seller fails to create 
a contract of sale. A provision in the 
contract that “this contract .. . shall 
not be countermanded” imposes no 
limitation upon the power of the offeror 
before the instrument becomes a con- 
tract by the offeree’s acceptance. 
Especially is this true where, upon 
the written offer, there is a provision, 
although it is placed after the signa- 
tures,-that all orders are subject to 
acceptance by the company at the 
home office. An insistence afterwards 
by the sales company to the offeror 
that the latter is bound by the contract 
and cannot countermand it, and that 
the company will hold him to the 
terms of the contract, in the absence 
of any agreement or act upon the 
part of the offeror which amounts to 
a waiver of his countermand of the 
offer, does not create a contract. 


Order for Goods Not Binding 


Servicised Premoulded Products, Inc.,v. 


American Insulation Co., Superior 
Court of Pennsylvania, 159 Atl. Rep. 
228 

The plaintiff, Servicised Pre- 
moulded Products, Inc., brought 
suit against the defendant, Ameri- 
can Insulation Company, to recover 
for merchandise sold and delivered 
by the plaintiff to the defendant 
on September 13, 1930. The de- 
fendant counterclaimed for damages 
alleged to have resulted from the 
plaintiff’s failure to deliver goods of 
like character under a written order 
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signed by the defendant. The facts 
upon which the counterclaim was 
based were as follows: 

On October 10, 1930, the plain- 
tiff’s sales manager, Seeling, secured 
from the defendant a written order 
for a minimum of ten and a maxi- 
mum of fifteen carloads of expan- 
sion joints at a specified price. It 
was provided in the order that the 
defendant would furnish detailed 
specifications for either ten or 
fifteen carloads within a week from 
the date of the order, and that 
shipment dates would be given on 
each individual order. ‘The order 
was subject to acceptance or rejec- 
tion by the plaintiff and it was so 
stated at the bottom of the order. 


On October 11, 1930, the de- 
fendant wrote to the plaintiff’s 
president stating that an order had 
been given to Seeling. On October 
14th, the defendant’s president 
wrote to Seeling requesting him to 
release the expansion joints in in- 
stallments as specified in the letter. 
The letter contained the following 
words, “I trust the above is satis- 
factory to you, and if it is, we will 
send our orders for delivery as 
noted above.” On October 16th. 
the defendant received the plain- 
tiff’s answer to its letter of October 
llth. This letter, dated October 
14, 1930, contained the following 
statements: “I have your letter 
under date of October 11th, and 
Mr. Seeling informed me of the 
order you placed with him. I sug- 
gested that these cars go forward, 
one car this month, one car in 
November, four cars in December, 
four in January and four in Febru- 
ary. We wish to thank you very 
much for your business.” 
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On November 11, 1930, the de- 
fendant received a letter from Seel- 
ing informing it of a change in the 
schedule discounts and stating that, 
“in view of this notice, we, of 
course, are obliged to withdraw any 
and all offers made prior to No- 
vember 7th.” 

It was held that the defendant 
was not entitled to recover on its 
counterclaim for the reason that 
the order upon which the counter- 
claim was based had never ripened 
into a contract, the minds of the 
parties not having met with regard 
to the dates of shipment; and as 
the plaintiff had established its 
right to recover on its cause of 
action, it was held that the plaintiff 
was entitled to judgment. 

The court’s discussion of the 
question as to whether the minds 


of the parties had met in such a 
way as to form a contract is set 
forth in the following paragraphs 
quoted from the opinion of the 
court: 


Appellant (defendant) contends that 
upon the facts above recited there 
was a binding contract concluded be- 
tween the parties. The learned judge 
of the court below decided otherwise, 
and we agree with him. The original 
order of October 10, 1930, discloses 
that it fails to cover all the details 
of the order, to wit, the dates of 
delivery. But even if it were to be 
conceded for present purposes that 
this incomplete order, if accepted, 
could form the basis of a binding 
contract, the fact is that appellant on 
October 14, 1930, before receiving 
any acknowledgment or acceptance 
whatsoever, submitted to appellee 
(plaintiff) definite information as to 
its requirements on that subject, speci- 
fying the dates of delivery, and said 
“I trust the above is satisfactory to 
you and if it is we will send our 
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orders for delivery as noted above.” 
When appellee’s president wrote the 
letter of October 14th, acknowledging 
appellant’s letter of October 11th and 
thanking the latter for the business, 
he suggested a shipping schedule con- 
siderably different from that proposed 
by appellee in its letter of October 
14th. In view of the facts that appel- 
lant made its order conditioned upon 
the observance of certain shipping 
directions to be furnished by it, and 
appellee made a counter proposal as 
to those dates without making any 
formal acceptance of the order, it 
would seem that both parties regarded 
the dates of shipments as a vital 
matter. Inspection of the counter- 
claim discloses that appellant’s view 
was that the shipping dates were not 
a negligible factor in the transaction, 
as there were great variations of 
prices from month to month. It is 
very clear that there was no meeting 
of the minds of the parties on the 
subject of shipping dates, and hence 
no contract. We adopt the reasoning 
and language of the court below that 
“in using the phraseology, ‘if it is [i. 
e., shipment schedule satisfactory], 
we will send our orders, etc.,’ defend- 
ant certainly reserved the right to 
reject shipments made at other inter- 
vals.” We are of one mind that 
appellee’s letter of October 14th was 
at most a polite reply to appellant’s 
letter of October 11th, with a counter 
proposal, and not an _ unconditional 
acceptance of appellant’s original 
order. It follows that no contract 
arose either by an acceptance of the 
original order or from the order and 
the correspondence which followed. 
A contract must arise from the ac- 
ceptance of the last-stated terms, and 
the acceptance must be identical, in 
order to bring the minds of the parties 
together. Vitro Mfg. Co. v. Standard 
Chemical Co., 291 Pa. 85, 189 A. 615. 
“If an act is requested that very act 
and no other must be given ... and 
if any provision is added to which 
the offerer did not assent, the conse- 
quence is not merely that the pro- 
vision is not binding and that no con- 
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tract is formed; but that the offer is 
rejected.” Williston on Contracts, 
Vol. 1, p. 73. 


Contract for Sale of Eggs Enforce- 
able 
Gerde Newman & Co. v. Curcuru, 
Court of Appeal of Louisiana, 139 
So. Rep. 83 

The plaintiff sued the defendant 
on a contract for the sale by the 
plaintiff to the defendant of 25 
cases of cold storage eggs at the 
price of 35 cents per dozen. The 
contract provided for future de- 
livery of the eggs. The defendant 
failed to accept delivery and the 
plaintiff sold the eggs for the de- 
fendant’s account at a loss of $105. 

The defendant contended that the 
contract was a gambling trans- 
action, and therefore not enforce- 
able at law; and that the contract 
was dependent upon the condition 
that the market would go above 
35 cents per dozen for eggs in 
storage, and as this condition was 
not fulfilled the contract was un- 
enforceable. The court held that 
the contract was not a gambling 
transaction since it named a definite 
price for a stated amount of goods. 
The defendant’s contention that the 
contract was dependent upon the 
condition that the market should 
go above 35 cents per dozen for 
eggs in storage was not supported 
by the evidence. Accordingly it 
was held that the plaintiff was 
entitled to judgment. 

The court wrote in the opinion 
as follows: 

Taking up the defenses in the above 
order, the record shows clearly that 


the contract was for 25 cases of eggs 
at 35 cents per dozen. There is no 


element of a gambling transaction 
in the contract because the price is 
for a definite and stated amount. In 
short, it is a contract for future de- 
livery, and, if there is any element 
of speculation in the transaction, it 
is on the part of defendant, who 
felt, because of advice he had re- 
ceived, that the market would advance. 
The market did not rise, but fell, and, 
being disappointed in this respect, he 
declined to accept delivery of the 
goods. The first defense is without 
merit. 

On the second point, the defendant 
contends that it was agreed between 
himself and the salesman that, if 
the market advanced above 35 cents, 
he was to accept delivery of the eggs; 
but, if the market declined, he would 
not be bound by the contract. The 
salesman denies any such agreement, 
pointing out that, under those circum- 
stances, the plaintiff would be permit- 
ting defendant to speculate at its ex- 
pense. It is difficulty for us to believe 
that a wholesale business house would 
enter into such a transaction, where 
it had everything to lose and nothing 
to gain, and would be put in the posi- 
tion of financing a customer's specula- 
tion. We conclude that the defense 
that the agreement was predicated 
upon a condition subsequent is not 
sustained by the evidence. 


Bulk Sales Act Not Applicable to Sale 
by Manufacturer 
Broad Street National Bank of Phila- 
delphia v. Lit Brothers, Supreme Court 
of Pennsylvania, 158 Atl. Rep. 866 
The Pennsylvania Bulk Sales Act, 
prescribing formalities to be com- 
plied with in making a sale of 
merchandise in bulk, does not apply 
to a sale by a manufacturer of his 
own product. 
The opinion of the court in this 
case reads as follows: 


In August, 1924, the Barke-Gibbon 
Company, Inc.,-engaged in the manu- 
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facture and sale of shoes in Phila- 
delphia, was adjudged bankrupt. Dur- 
ing the previous May it had, as one 
transaction, sold and delivered to Lit 
Bros., for a fair price and in good 
faith, all the shoes it had in stock. 
This was done without compliance 
with the Bulk Sales Act of May 23, 
1919. P. L. 262 (69 PS §§ 521-528), 
and a creditor of the bankrupt corpo- 
ration brought this suit in equity 
against Lit Bros. In view of our 
decision in Gitt v. Hoke et al., 301 
Pa. 31, 151 A. 585, the lower court 
held that the Bulk Sales Act did not 
apply to the sale by a manufacturer 
of his own product. 

These appeals by the creditor and 
trustee in bankruptcy challenge that 
conclusion. The case above cited is 
in line with the practically unanimous 
views, so far as expressed, of the 
courts of common pleas of this com- 
monwealth, and of this court in 
Northrup v. Finn Construction Co., 
260 Pa. 15, 103 A. 544, and of the 
Superior Court in Wilson v. Edwards, 
32 Pa. Super. St. 295, so far as the 
two cases last cited throw any light 
upon the subject. Notwithstanding 
appellants’ assertion to the contrary, 
the weight of authority elsewhere 
seems to support the same view. 
Among the cases apparently so hold- 
ing are Cooney, Eckstein & Co. v. 
Sweat, 133 Ga. 511, 66 S. E. 257, 
25 L. R. A. (N.S.) 758; Ramey- 
Milburn Co. v. Sevick et al., 159 Ark. 
358, 252 S. W. 20; Nichols, North, 
Buse Co. v. Belgium Cannery, 188 
Wis. 115, 205 N. W. 804, 41 A. L. R. 
1211; Spurr v. Travis, 145 Mich. 721, 
108 N. W. 1090, 116 Am. St. Rep. 
830, 9 Ann. Cas. 250; Balter v. Crum, 
199 Mo. 880, 203 S. W. 506; Everett 
Produce Co. v. Smith Bros., 40 Wash. 
566, 82 P. 905, 2 L. R. A. (N. S.) 
331, 111 Am. St. Rep. 979, 5 Ann. 
Cas. 798. It was so held in Illinois 
under the original Bulk Sales Act. 
Off & Co. v. Morehead, 235 Ill. 40, 
85 N. E. 264, 20 L. R. A. (N. S.) 
167, 126 Am. St. Rep. 184, 14 Ann. 
Cas. 434. The Bulk Sales Act in 
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that state was amended, however, so 
as to include not only merchandise, 
“but other goods and chattels of the 
vendor’s business, in bulk.” There- 
under, it is held in Johnson Co. v. 
Beloosky, 263 Ill. 363, 105 N. E. 287, 
to include the products of a manu- 
facturer. Hart v. Brierley, 189 Mass. 
598, 76 N. E. 286, sustains appellants’ 
contention, as does Kranke v. Ameri- 
can Fabrics Co., 112 Conn. 58, 151 A. 
312, in construing the New Jersey 
statute. But it cannot be affirmed that 
such is the majority view in other 
jurisdictions. Williston on Sales (2d 
Ed.) vol. 2, § 643, p. 1616, says that 
as a general rule Bulk Sales Acts 
do not apply to manufacturers or 
persons not ordinarily engaged in 
trade. There seems to be a tendency 
ot late to broaden such statutes and 
to give them a more liberal interpreta- 
tion, and, if it is desirable for the 
bulk sale statute of our state to em- 
brace the products of a manufacturer, 
the remedy is with the Legislature. 
Until it acts, we see no reason to 
change the views expressed in Gitt v. 
Hoke et al., supra. 


Distributor Entitled to Rebate 
Interstate Electric Company v. Radio 
Corporation of America, Supreme 

Court of Louisiana, 140 So. Rep. 22 

The plaintiff, the Interstate Elec- 
tric Company, became a distributor 
of the defendant, the Radio Cor- 
poration of America, in 1921. 
The business relations between the 
parties continued until May 1, 
1925, when they were severed pur- 
suant to a notice given to the plain- 
tiff on March 17, 1925. 

On various occasions prior to 
January 1, 1925, the defendant 
corporation, according to agree- 
ment, guaranteed the plaintiff, as 
one of its dealers, against price 
reduction. These guaranties, in 





BUSINESS LAW SECTION 


accordance with the custom of the 
defendant corporation, were made 
by telegrams containing the guar- 
anties for short periods. 

On January 31, 1925, the de- 
fendant sent telegrams to all its 
distributors, including the plaintiff, 
guaranteeing price reductions up 
to July 1, 1925, on all radios and 
accessories, which the distributors 
and their customers had on hand. 
After the business relations between 
the plaintiff and the defendant were 
severed the plaintiff wrote the de- 
fendant that, not anticipating the 
severance of its relations with the 
defendant, it had accumulated a 
considerable stock, knowing that it 
would be protected against a decline 
in prices; that in all fairness it 
should be protected if a decline in 
prices took place; and that it de- 
sired to know how it stood in the 
matter. The defendant corporation 
replied that its price guaranty was 
declared up to and including July 1, 
1926; that the plaintiff had been 
given ample notice of the severance 
of business relations, and had had 
sufficient time to dispose of its 
stock; and that the defendant could 
not agree with the plaintiff that it 
was entitled to protection on its 
inventory after July 1, 1925, should 
there be a decline in prices. The 
plaintiff did not acquiesce in the 
position taken by the defendant 
corporation. 


A further price reduction was 
granted by the defendant on Sep- 


tember 1, 1925. According to its 
usual practice, the defendant, on 
November 21, 1925, sent the plain- 
tiff a check for $2,315.73, covering 
rebates for that company’s dealers 
on radios and accessories remaining 


635 


unsold in their stock as of date 
August 31, 1925, as certified by 
them. Upon receipt of the check 
the plaintiff wrote the defendant 
that the check represented only a 
part of the amount due and that 
as soon as the plaintiff received a 
check for the full amount due it 
would distribute the proceeds of the 
check, together with the additional 
amount, to its dealers. The de- 
fendant then advised the plaintiff’s 
dealers that a rebate had been al- 
lotted and a credit issued to the 
plaintiff company for the amounts 
due the dealers. 


Thereafter the plaintiff, taking 
the position that the price reduc- 
tion effective September 1, 1925, 
applied to the stock it had on hand 
on that date and that it was there- 
fore entitled to the rebates the 
defendant was allowing its dis- 
tributors, brought suit against the 
defendant to recover the sum of 
$2,416.36, alleged to be due it by 
reason of the rebate. The defend- 
ant contended that it was entitled 
to recover from the plaintiff the 
amount of the check which it had 
transmitted to the plaintiff for dis- 
tribution to its dealers, but which 
the plaintiff had retained. 

It was held that the plaintiff 
remained a distributor of the de- 
fendant’s goods so long as it had 
any of those goods to be distributed, 
and as such distributor was entitled 
to rebates. The court also held 
that there was no ground for the 
defendant’s demand for the amount 
of the check sent to the plaintiff for 
distribution to its dealers. 

In holding that the plaintiff was 
entitled to recover the court wrote 
as follows: 
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Our conclusion is that the defend- 
ant’s guaranty against the decline in 
prices of its goods was indivisible. 
It must stand or fall as a whole. 
It cannot be valid so far as it requires 
the distributors to pay their dealers 
an amount equivalent to the reduction 
in prices and invalid so far as it 
requires the 
America to pay an amount equivalent 
to the reduction in price to its dis- 
tributors. This conclusion is  sup- 
ported, not only by nature of the 
agreement, but also by the position 
assumed by defendant in the letters 
which it wrote to the plaintiff's 
dealers, an extract from one of which 
letters is hereinabove quoted. In this 
letter, plaintiff's dealers were ex- 
pressly notified that the credit was 
issued to the Interstate Electric Com- 
pany for their stock on hand “in 
accordance with the conditions of the 
rebate”; thus disclosing plaintiff's own 
understanding that, in the event of 
a decline in prices, it was a condition 
precedent of plaintiff's paying its 
dealers that defendant should pay 
plaintiff. The Radio Corporation of 
America was to deal directly with the 
Interstate Electric Company, and that 
company, in turn, was to deal directly 
with its own customers. The record 
shows that the amount accruing to 
the dealers of the Interstate Electric 
Company under the price reduction 
declared by the Radio Corporation of 
America on September 1, 1925, im- 
posed the burden upon the Interstate 
Electric Company of paying its dealers 
approximately 23 per cent. more than 
$2,315.73, the remittance received by 
it for that purpose. 


It seems plain to us that, while the 
business relations between the plaintiff 
and defendant companies were severed 
as of date May 1, 1931, the severance 
applied only to their future relations, 
and had no application whatever to 
the rights and obligations growing out 
of their past relations. Plaintiff re- 
mained a distributor of defendant’s 
goods, so long as it had any of those 


Radio Corporation of- 
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goods to distribute. As such dis- 
tributor it was entitled to all the 
benefits of the agreement by virtue 
of which the relation was established. 


TAXATION 


Sale in Interstate Commerce Not Sub- 
ject to State Tax 
Pennsylvania Petroleum Products Com- 
pany v. Clark, United States District 
Court, (D. Rhode Island), 55 Fed. 

Rep. (2d) 963 

The James B. Berry 
Company, Inc., a licensed distribu- 
tor of gasoline in Rhode Island, 
sold to the Pennsylvania Petroleum 
Products Company, also a licensed 
distributor in Rhode Is!and, 840,000 
gallons of gasoline at 5-1/8 cents 


Sons’ 


per gallon, f.o.b. the purchaser’s 
storage at the New England Termi- 
nal Company plant, Tiverton, Rhode 
Island. One of the terms of the 
sale was that if Rhode Island as- 


sessed a tax on the gasoline it 
should be paid by the purchaser. 

At the time of the sale the gaso- 
line, which had been shipped from 


California, was on_ board the 
steamer J. W. Van Dyke. The 
gasoline arrived at Tiverton on or 
about May 30th. Upon its arrival 
at Tiverton it was placed in storage 
at the New England Terminal Com- 
pany plant, a storage plant jointly 
owned by the Berry Company and 
the Petroleum Products Company. 
This gasoline was intended for 
resale in Massachusetts and Con- 
necticut. 

In Rhode Island a tax of two 
cents per gallon is collected on sales 
of fuel gasoline sold within the 
state. The state assessed a tax of 
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two cents a gallon on the gasoline 
delivered to the Petroleum Products 
Company. This tax was assessed 
against the Berry Company as the 
seller, and the seller thereupon de- 
manded payment of this tax by the 
Petroleum Products Company. The 
latter company then brought suit 
for an injunction against collection 
of the tax. 

It was held that the facts showed 
that title to the gasoline passed 
while the gasoline was on the high 
seas and that therefore the sale of 
gasoline was in interstate commerce 
and the gasoline was not subject to 
the state tax. The court held 
accordingly that the Petroleum 
Products Company was entitled to 
an injunction restraining collection 
of the tax. In so holding the court 
wrote as follows: 


While in their answer the state 
officials deny the complainant’s allega- 
tion that title to the 840,000 gallons 
passed from seller to purchaser while 
the gasoline was on board the steamer 
J. W. Van Dyke on the high seas, 
the weight of the evidence on that 
issue clearly sustains the complainant’s 
contention. We find as a fact that 
title did pass while the gasoline was 
on the high seas. The sales, there- 
fore, was in interstate commerce and 
the gasoline not subject to the State 
tax. 

Parenthetically, even if title had 
not passed until the gasoline had 
reached Tiverton, it is far from clear 
that the tax would not be unconstitu- 
tional, under the doctrine of Sonne- 
born Bros. v. Cureton, 262 U. S. 506, 
43 S. Ct. 643, 67 L. Ed. 1095; but 
we ground our decision on our finding 
of fact that the title passed while 
the gasoline was on the high seas. 

From the foregoing, it is plain that 
the tax was invalid under the Com- 
merce Clause of the Constitution. 
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TELEGRAPH COMPANIES | 


Liability for Failure to Transmit 
Money 
Sharp v. Western Union Telegraph 
Company, Supreme Court of Arizona, 
6 Pac. Rep. (2d) 895 

In failing to transmit money de- 
livered to it for that purpose a 
telegraph company is liable to the 
sendee for such damages only as 
proximately result from its negli- 
gence. 

In this case the plaintiff, while 
on an automobile trip with his 
family, found himself in Oklahoma 
City, Oklahoma, without funds and 
without means of obtaining funds. 
He wired for money to a friend 
in Phoenix, Arizona, his home town. 
The friend promptly wired $35 to 
the defendant telegraph company 
but the defendant, for some reason, 
failed to pay the amount over to 
the plaintiff, although the latter 
called up the company’s Oklahoma 
City office regularly for five days. 
On the fifth day in order to raise 
funds the plaintiff was compelled, 
as he alleged, to sell the $900 
Packard sedan in which he and his 
family were traveling for an old 
car not worth $50 and $80 in cash. 
He brought this action against the 
company to recover the amount of 
his damages which he figured at 
$795. Upon the rule above stated 
the court instructed the jury to 
find for the plaintiff nominal dam- 
ages in the sum of $1. In affirming 
this verdict the Supreme Court 


said: 
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That defendant failed to perform 
its obligation to plaintiff is too patent 
for argument. Its neglect was inex- 
cusable. Defendant had accepted, in 
accordance with its standing invita- 
tion, money from plaintiff’s friend, and 
agreed to transmit and deliver the 
same to the plaintiff at Oklahoma City 
safely and as expeditiously as_ its 
facilities would permit, and in total 
disregard of its promise failed to 
give the money to plaintiff, although 
repeatedly asked to do so. Defendant 
should be made to pay plaintiff the 
damages proximately resulting from 
such carelessness and negligence. 26 
R. C. L. 561, § 66. 


The damage claimed in his com- 
plaint is the difference between the 
value of his Packard sedan and what 
he realized for it in trade, or $795. 
He alleges he was compelled to make 
this trade in order to transport him- 
self and family to his home in Pheenix. 


The question is as to whether the 
damages suffered under such circum- 
stances are proximately traceable to 
defendant’s dereliction, and whether 
they were within the contemplation 
of the parties at the time of making 
the contract. 


The general rule of damages for 
failure to meet an obligation to pay 
money according to agreement is the 
addition of interest to the principal, 
and that this rule applies to agree- 
ments of telegraph companies to trans- 
mit money is recognized by this court 
in Morris v. Western Union Telegraph 
Co., 24 Ariz. 12, 206 P. 580, 586. 
But we held the facts in that case 
took it out of the general rule because 
the plaintiff alleged in his complaint 
(and it was decided upon the suf- 
ficiency of the complaint) “that at 
the time the money was agreed to be 
sent the defendant was fully informed 
that the plaintiff was in Eureka, 
Kansas, wholly without funds, and 
was expecting the money, and that 
he was suffering hardship, embarrass- 
ments, mental anguish, and physical 
pain.” 


The complaint here alleges no fact 
showing defendant knew plaintiff's 
circumstances at the time of making 
the contract. True, he alleges he was 
without money, and that his family 
was with him, and that he was com- 
pelled to get money to transport him- 
self and family to Phenix, but there 
is no allegation that defendant knew 
these things at the time of making 
the contract, or subsequently, or at all. 

For a breach of its duty to transmit 
and pay money to plaintiff as agreed, 
plaintiff is entitled to such damages 
as naturally arose from the breach, or 
such as might reasonably be supposed 
to have been within the contemplation 
of the parties at the time of making 
the contract as a probable result of 
such breach. 17 C. J. 742, § 46. 
This is the rule whether the action 
be one for breach of contract or one 
sounding in tort. “Though the duty 
to serve may be antecedent to the 
contract, yet the contract when made 
defines and circumscribes the duty.” 
Kerr S. S. Co. v. Radio Corp., 245 
N. Y. 284, 157 N. E. 140, 143, 55 
A. L. R. 1189. It can hardly be said 
that what plaintiff did upon failure 
to receive the money was the natural 
result of such disappointment. On 
the contrary, it was, rather, the un- 
expected. Men do not naturally or 
generally sacrifice their property. Some- 
times they may do so to obtain imme- 
diate relief from a temporary embar- 
rassment. The general rule, however, 
is for men to insist upon quid pro quo 
in business transactions. The defend- 
ant was in possession of no informa- 
tion to cause it to expect plaintiff 
would trade a $900 automobile for 
$80 cash and a _ $50 automobile. 
Under the showing, defendant did not 
know plaintiff was in distress for 
money or that he was among strangers. 
From the showing made, this is the 
ordinary case of default in paying 
money, and the rule in such case 
limits the damages to a repayment 
of the money, the charge of transmis- 
sion, and interest. 17 C. J. 746, § 77: 
37 Cyc. 1775. 
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TRADE-MARKS 


Registration of Word ‘‘Zeno’’ Denied 


American Products Company v. Leon- 
ard, United States Court of Customs 
and Patent Appeals, 53 Fed. Rep. 
(2d) 894 

The plaintiff applied for regis- 
tration of his trade-mark “Zeno” 
used in connection with the sale of 
a dentifrice. The application was 
opposed by the American Products 
Company, the owner of the trade- 
mark “Zanol,” also used in connec- 
tion with the sale of a dentifrice, 
on the ground that the marks were 
so similar that confusion would re- 
sult from the concurrent use there- 
of. It was held that the words were 
confusingly similar, since they might 
be pronounced in almost the same 
way, and accordingly it was held 
that registration of the mark 
“Zeno” should be denied. 

In the opinion the court said: 


The sole and only question, there- 
fore, is: Are the marks confusingly 
similar? 

We are unable to escape the con- 
viction that they are. The words 
may be pronounced in almost the same 
way. If the e in “Zeno” is given 
the sound of e as in “prey,” and the 
a in “Zanol” is given the sound as in 
“brake,” but little difference will be 
ordinarily distinguished. As was well 
said by the witness Clarence M. Mills: 
“There is no such thing as a correct 
pronunciation for a trade-mark. It 
is pronounced in different ways by 
different people.” 

The ordinary purchaser might well 
be confused as to the origin of the 
goods by such a similarity of sound 
and appearance. This confusion would 
not be obviated by the fact that one 
of these parties usually prints _ its 
trade-mark with a paraph extending 


underneath and the other does not. 
If such confusion is likely to exist, 
the opposition should be sustained and 
the registration denied. 


‘‘Tiffinware’’ Not Registrable as 
Trade-Mark 


United States Glass Company v. Tif- 

fany & Company, United States Court 

of Customs and Patent Appeals, 55 
Fed. Rep. (2d) 440 


The word “Tiffinware” is not 
registrable as a trade-mark for 
glassware, the reason being that 
the use of that word would be 
likely to cause confusion with the 
trade-mark “Tiffany” already reg- 
istered. The facts in this case are 
given in detail in the portion of 
the opinion quoted below: 


On December 16, 1927, the appel- 
lant (United States Glass Co.), filed 
an application for trade-mark reg- 
istration, serial No. 259,033, which 
trade-mark comprises a gold shield 
bearing the large letter “T” as a 
monogram, and having the word 
“Tiffin” embossed across the shield, 
to be used on glass tableware. On 
the same day the appellant filed an- 
other application for trade-mark reg- 
istration, serial No. 259,034, compris- 
ing the single word “Tiffinware,” the 
first part of the mark being printed 
in black block type, and the second 
part in smaller script type, to be also 
used upon glass tableware. 

The appellee (Tiffany & Co.) filed 
notices of opposition against the reg- 
istration of these marks, and there- 
after the Examiner of Interferences, 
the cases having been consolidated in 
the Patent Office, dismissed the notices 
of opposition and permitted registra- 
tion. On appeal to the Commissioner 
of Patents, this decision was reversed, 
and registration was denied in both 
cases. 

There is no proof of actual con- 
fusion in the record, and the decision 
of the matter depends upon an exam- 
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ination of the marks themselves. The 
opposer discloses, by the record, that 
it is the owner of three marks, namely, 
“Tiffany” and “Tiffany & Co.,” both 
of which were registered in the United 
States Patent Office on August 31, 
1920, and a trademark consisting of 
a monogram having a large letter “T,” 
upon the stem of which is super- 
imposed the character “&,” surrounded 
by an “O,” which, in turn, is sur- 
rounded by a “C,” registered on 
November 6, 1928. All of these marks 
are shown to be used upon table glass- 
ware. The opposer shows by the 
stipulation on file that it has succeeded 
to a business which has been carried 
on since 1837; that it was incorporated 
in 1868, and since its organization has 
been selling jewelry, glassware, and 
like goods; that the words “Tiffany & 
Co.” and “Tiffany” have been used 
as a trade-mark on said goods since 
1853; and that the mark “T & Co.” 
has been used as a mark since 1878, 
these various marks being affixed, in 
practice, to the ware being sold by 
being printed on or burned into the 
merchandise, or attached thereto by 
stickers, tags, or otherwise. 

It appears that the applicant, from 
1914 to 1927, was in the habit of 
using stickers to designate its wares, 


one form of which consisted of a shield’ 


bearing thereon a monogram compris- 
ing the letters “USGCo,” and, in an- 
other form, a small oblong mark, with 
cut corners, bearing thereon the words 
“Tiffin Quality Handmade,” and with 
a dollar sign as a part of said design. 

In 1927 the appellant adopted its 
present marks, and has since used 
them. In the Patent Office the 
syllable “ware” in the word “Tiffin- 
ware” was disclaimed apart from the 
mark sought to be registered. 

Both parties hereto manufacture a 
highgrade quality of glassware, and 
have extensive sales. The appellant 
has one of its factories in the city 
of Tiffin, Ohio, and contends that 
this was the reason, originally, that 
the word “Tiffin” was used in con- 
nection with its marks. 

There is only one question primarily 


involved in this matter; namely, that 
of likelihood of confusion. The 
methods of using these marks are 
substantially the same in practice, and 
it becomes material to inquire whether 
one who was about to purchase high- 
grade glassware, such as is made by 
these parties, would be apt to be 
confused as to origin by the use of 
the marks which the appellant seeks 
to register. We are of opinion the 
Commissioner arrived at the right 
conclusion in this respect. “Tiffin- 
ware” is much like “Tiffany” in sound, 
and in appearance especially when 
placed on a small label as these marks 
are ordinarily used. 

The monogram mark which is sought 
to be registered has, as its predomi- 
nant feature, a large letter “T,’” which 
is also the predominant mark of the 
opposer in its monogram mark. These 
letters are of the same character and 
have the same peculiarities. The use 
of the word “Tiffin” with this mono- 
gram does not help the matter any, 
for it also bears a confusing similarity 
to “Tiffany.” 

Whatever may have been the motive 
of the appellant for so doing, in 1927, 
it abandoned the use of the initials 
“USGCo” upon its labels. These 
initials were, to a degree, identifying, 
and might well serve to make some 
distinction between the marks of the 
opposer and the appellant. The 
present marks, however, which are 
sought to be registered, are, in our 
judgment, apt to be confusing, and 
hence should not be registered. 


| TRUST RECEIPTS | 


Holder of Unregistered Trust Receipt 
Not Protected 
Motor Bankers’ Corporation v. C. I. T. 
Corporation, Supreme Court of Mich- 
igan, 241 N. W. Rep. 911 
The Ideal Garage, a copartner- 
ship selling automobiles at retail, 


applied to a distributor of the Hud- 











son Motor Car Company for a car, 
The purchase of the car by the 
copartnership was financed by the 
defendant C.I.T. Corporation, a 
finance corporation having an ar- 
rangement with the Hudson Car 
Company for financing applications 
by retail dealers for cars. A time 
draft was drawn by the distributor 
on the copartnership, payable to 
the defendant finance corporation. 
This draft was accepted by the 
copartnership. A trust receipt was 


-executed by the copartnership and 


delivered to the defendant, together 
with the accepted time draft, the 
defendant paying the sum _ of 
$1,374.28 to the distributor. <A 
bill of sale was also delivered to 
the defendant corporation by the 
distributor. The trust receipt pro- 
vided as follows: 


Received from C.I.T. Corporation, 
the owner thereof (hereinafter termed 
C.I.T.) Hudson motor vehicle; model 
7-pass. sedan; serial No. 41900; motor 
No. 579231, complete with all stand- 
ard catalogue attachments and equip- 
ments purchased under credit opened 
by C.I.T. for our account, in con- 
sideration whereof we agree, at our 
expense, to hold said motor vehicle 
in trust for C.I.T. as their property 
and agree to return the same on de- 
mand in good order and unused but 
with liberty to us to exhibit and to 
sell the same for their account for 
cash for not less than $1,401.30, the 
intention being to preserve unimpaired 
C.I.T.’s title thereto until the full 
payment of our acceptance of equal 
date and any other indebtedness due 
from us, and we further agree in 
the case of such sale to keep the 
proceeds separate from our funds and 
immediately hand such proceeds to 
C.I.T. without expense or cost to 
C.1I.T. to apply thereon. The ac- 
ceptance of time draft in the above 
amounts shall not be effective to termi- 
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nate this trust. C.I.T. may at any 
time cancel this trust and repossess 
itself of said motor vehicle or the 
proceeds thereof. In the event of 
our insolvency, suspension or failure 
to pay the acceptance of even date 
or our breach of this trust all accept- 
ances due from us to C.I.T. shall 
immediately become due and payable. 

We further agree to keep a separate 
account of all motor vehicles delivered 
to us under this or any like receipt 
and of the proceeds thereof when sold, 
to report any sale to C.I.T. imme- 
diately after the same is made, and 
to furnish to them on demand a true 
and complete report for the preceding 
month. We will also permit them, or 
their duly accredited representatives, 
to examine our books and the cars in 
our possession at all reasonable times 
during business hours. 

C.I.T. shall, during the entire time 
said car is held hereunder, keep said 
car insured against loss by fire and 
theft and cause a surety bond for 
the accounting for the car or proceeds 
thereof to be issued, and in the event 
of our failure to re-deliver the said 
car on demand we shall, until re- 
delivery thereof, pay as damages for 
detention for each month or portion 
thereof after demand one per cent. 
of said sale price. 

We further agree to pay all costs, 
charges, expenses and disbursements, 
including a reasonable attorney’s fee 
(15 per cent. of sale price of car is 
permitted by law) should C. I. T. find 
it necessary to protect its property 
in said car by legal proceedings in- 
volving the employment of an attorney 
at law, and agree that C.I.T. may 
sell said motor vehicle and apply the 
proceeds to advances made for our 
account and we agree to pay the 
balance if any and that the waiver of 
any default shall not operate as a 
waiver of subsequent defaults, but all 
rights hereunder shall continue not- 
withstanding any one or more waivers. 
We acknowledge receipt of a true 
copy of this agreement which shall 
be construed according to the laws of 
the State of New York. 
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On March 8, 1929, the day on 
which the trust receipt was exe- 
cuted, the copartnership executed 
a conditional sale contract covering 
the car and this was assigned to 
the plaintiff Motor Bankers’ Cor- 
poration, another finance corpora- 
tion. The contract was filed in 
the nature of a chattel mortgage 
on April 3, 1929. 

Subsequently the plaintiff brought 
this action to recover from the 
defendant damages for an alleged 
conversion of the Hudson automo- 
bile. The plaintiff’s right to recover 
depended upon whether the trust 
receipt was a conditional sale in 
the nature of a chattel mortgage, 
which required registration in order 
to protect the holder against a 
subsequent good faith purchaser or 
mortgagee. The court decided that 
the trust receipt was security in 
the nature of a chattel mortgage 
and that since it was not filed in 
accordance with the recording laws 
it was void as against subsequent 
purchasers or mortgagees in good 
faith. Accordingly it was held that 
the plaintiff was entitled to recover. 
In the opinion the court wrote as 
follows: 


In considering the nature of the 
trust receipt, we may consider along 
with it the accepted time draft and 
the bill of sale to defendant, for all 
relate to a single transaction and as 
a whole within the contemplation of 
the dealer, the distributor, and the 


finance corporation. The purpose and 
effect of the trust receipt was to 
secure payment of the accepted time 
draft, with retention of title to the 
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ear in defendant until payment was 
made or obtained, in whole or in part, 
under measures stipulated therein, in- 
clusive of personal liability. 

Trust receipts, financing importa- 
tions, have long been employed and 
accorded judicial sanction, but adop- 
tion of the scheme with reference to 
automobiles is quite modern and with- 
out serious difficulty unless rights of 
bona fide purchasers from the trust 
receiptor intervene and the so-called 
trust is secret. 

Under our holdings a trust receipt, 
accompanied by the obligation of the 
receiptor to pay an agreed price for 
an automobile, possession of which is 
changed, and which permits suit upon 
the obligation accompanying the trust 
receipt or the retaking and resale of 
the car, with application of proceeds 
in reduction of obligation to pay and 
right to hold the receiptor for the 
balance, is security in the nature of 
a chattel mortgage, and if not filed 
as such, under our recording laws 
(Comp. Laws 1929, § 13424), is void 
as against subsequent purchasers or 
mortgagees in good faith. Burroughs 
Adding Machine Co. v. Wieselberg, 
230 Mich. 15, 203 N. W. 160; Nelson 
v. Viergiver, 230 Mich. 38, 203 N. W. 
164. 

We consider the acts of the dis- 
tributor, the dealer, and the defendant 
in construing the trust receipt, and 
we decline to split the transaction and 
hold that it was less than security 
in the nature of a chattel mortgage 
because the dealer accepted the time 
draft, and executed the trust receipt 
to defendant and such papers, along 
with the bill of sale of the automobile, 
were turned over to defendant. 

We have examined, but need not 
review, cases from other jurisdictions, 
for we have established our own rule 
with reference to instruments in the 
nature of a chattel mortgage. 





